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IN THE 
UNITED STATES DISTRICT COURT 


For tue Disrricr or CoLUMBIA 


Civil Action No. 1955-61 


Suirtey Tuomas, Individually, and as the Administratrix 
of the Estate of Donald E. Thomas 


Vv. 


Tue Poromac Extectric Power Company, A Corporation 
and 


Tue Disrrict or Cotumsia, A Municipal Corporation 


Civil Docket 


Date 
1961 
June 15—Complaint, appearance, jury demand. filed. 
June 15—Summons, copies (2) and copies (2) of Com- 
plaint issued #1 ser. 6-21-61; +2 ser. 6-16-61. 
Jul. 5—Answer of deft #1 to complt; ¢e/m 7/3/61; 
appearance of Hamilton & Hamilton. filed. 
Jul. 5—Interrogatories of deft +1 to pltf; ¢/m 7/3/61: 
filed, 
July 10—-Answer of deft #2 to complaint; ¢/m 7-10-61; 
appearance of Chester H. Gray, John A. 


Earnest and John F. Middleton. filed. 
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July 10—Calendared (N). 

July 27—Answers of pltf to interrogatories; ¢/m 7-26-61. 
filed. 

Aug. 24—Notice by deft 1 to take deposition of pltf; 
c/m $24-61. filed. 

Oct. 20—Called. Pretrial Examiner. 

Oct. 24—Supplemental interrogatories of deft +1 to pitf; 
e/m 10-23-61. filed. 

Nov. 9—Answer of pltf to supplemental interrogatories 
of deft £2: ¢/m 11-7-61; filed. 

Nov. 20—Supplemental interrogatories to pltf; ¢/m 11-16- 
61. filed. 

Dec. 11—Answer of pltf to supplemental interrogatories: 
c/m 12-461. filed. 


1962 
Feb. 20—Certificate of Readiness by deft +1; ¢/m 2-19- 


62. filed. 

May 9—Withdrawal of appearance of William B. Jones 
as counsel for deft. Potomac Electric Power 
Company. (fiat) Hart, J. 

1963 

June 10—Pretrial Proceedings (6-17-63) Pretrial Exam- 
iner. 

Aug. 13—Motion of Insurance Company of North Ameri- 
ca for leave to intervene; Notice; ¢/m 8-8-63 ; 
P&A: Exhibit; appearance of Galiher and 
Stewart for applicant. (fiat) M.C. 8-14-63 (1215 
19th St.) Sirica, J. 

Aug. 14—Deposit by Galiher and Stewart, $5.00, clerks 
fee for petition to intevene. filed. 

Sept. 5 Order granting the Insurance Company of 
North America leave to intervene as a party 
pltf. (N) Walsh, J. 

Sept. 10—Complaint of intervenor. filed. 

Oct. 4—Amended complaint of intervenor. filed. 
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Oct. 14—Motion of deft +1 for summary judgment as to 
intervenor’s complaint; ¢/m 10-14-63; statement 
of material facts; P&A; M-.C. 10-14-63. filed. 

Oct. 22—Opposition of deft #1 to motion for summary 
judgment; c/m 10-22-63. filed. 

1963 

Nov. S—Order granting partial summary judgment for 
deft Potomac Electric Power Co. and limiting 
claim of intervenor Insurance Company of 
North America. (N) Holtzoff, J. 

1964 

Jan. 24—List of additional witnesses of deft Potomac 
Electric Power Company. filed. 

March 12—Recommendation consolidating case for trial 
with CA 330-62; case stricken from Ready 
Calendar in CA 330-62, plaintiff allowed until 
July 1, 1965 to file Ready Certificate; CA 330- 


62 “Called” as of March 12, 1965. (Original 
filed in CA 330-62) (AC/N) Pretrial Examiner. 


1965 
Dec. 1—First notice under Rule 13. 
1966 
Jan. 5—Cause dismissed, as of 1-3-66. (AC/N) (N) (By 
Clerk) 
Jan. 10—Motion of pitf to reinstate cause; P&A; affidavit; 
c/m 1/7/66. M.C. 1/10/66. filed. 
Jan. 26—Order reinstating cause. (N) (AC/N) Siriea, J. 
Feb. 1—Certificate of Readiness of pltf; c/m 2/1. filed. 
Feb. 23—Motion of pltf to consolidate for trial with CA 
330-62; P&A; c/m 2/17/66. (N) (Original filed 
in CA 330-62) (fiat) McGuire, C. J. 
1967 
Jan. 12—List of witnesses by pltffs; ¢/m 1/12/67. filed. 
Feb. 27—Jury and two alternate jurors sworn; trial be- 
gun, respited until February 28, 1967. (Rep.: K. 
Byrholdt) Holtzoff, J. 


+ 


Feb. 28—Trial resumed; same jury and alternates; re- 
spited until March 1, 1967. (Rep.: G. Nevitt) 
Holtzoff, J. 

1—Trial resumed: same Jury and alternates; re- 
spited until March 2. 1967. (Rep.: G. Nevitt) 
Holtzoff, J. 

2_Trial resumed: same jury and alternates; re- 
spited until Mareh 3, 1967. (Rep.: G. Nevitt) 
Holtzoff, J. 

1—Verdict and judgment for deft. Potomac Elec- 
tric Power Co. vs. pitff.. by direction of Court. 
(N) micro 3/12/67. Holtzoff, J. 

3—Trial resumed, same jury and alternates; coun- 
sel for pltff. granted leave to amend orally the 
ad damnum from $150,000.00 to $175,000.00; 
respited until 3-6-67. (Rep.: G. Nevitt) Holt- 
zoff, J. 

6—Trial resumed and concluded: same jury and 
alternates: alternate jurors discharged; jury 
retires to deliberate issue of damages got pitf 
vs deft District of Columbia submitted on writ- 
ten interrogatories: verdict for pltf Estate of 
Donald E. Thomas for $156,225.00 to be divided 
as follows : $95,225.00 to widow Shirley Thomas, 
$25,000.00 to son Donald F. Thomas, Jr., 
$26,000.00 to son Martin Thomas; judgment to 
be presented. (Reporter: K. Byrholdt) Holt- 
zoff, J. 

Mar. 6—Verdict of jury answering three interrogatories 
as to damages. (N) (Original filed in C.A. 330- 
62) micro 3-7-67. Holtzoff, J. 

Mar. 16—Motion of deft. 2 for judgment N.O.V.; ¢/m 
3.16; P&A: M.C. 3-16; (Filed in C.A. 330-62). 
filed. 

Mar. 17—Judginent for pltf Shirley A. Thomas, Adminis- 
tratrix, vs deft District of Columbia for $156,- 
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225.00 with interest and costs; to be allocated as 
follows: $95,225.00 to Shirley A. Thomas, 
$25,000.00 to Donald E. Thomas & $36,000.00 to 
Martin B. Thomas (N) Holtzoff, J. 

Mar. 23—Opposition of plaintiff to motion of the District 
of Columbia for judgment n.o.v.; ¢/m 3-23-67. 
(Original filed in C.A. 330-62). filed. 

Apr. 7—Motion of deft District of Columbia for judgment 
N.O.V. argued and taken under advisement. (Re- 
porter—G. Nevitt) Holtzoff, J. 

Apr. 19—Memorandum Opinion denying motion of deft 
District of Columbia for judgment N.O.V.; re- 
ducing total amount of damages from $156,225.00 
to $91,223.00 & allocating said amount as fol- 
lows: $56,225.00 to widow Shirley A. Thomas, 
$14,500.00 to son Donald E. Thomas & $20,500.00 
to son Martin Thomas; awards to minors to be 
paid to guardians appointed through Probate 
Division of Court; proposed judgment to be 
presented. (N) Holtzoff, J. 

May 11—Order setting aside orders and judgments hereto- 
fore entered; denying motion of deft District of 
Columbia for judgments N.O.V.; judgment for 
pltf (in C.A. 330-62) John F. Wynn, Jr. vs deft 
District of Columbia for $28,000.00 with interest 
at 4% from March 17, 1967; judgment (in C.A. 
1955-61) for pltf Shirley A. Thomas for $56,225.- 
00, for pltf Donald E. Thomas, Jr., for 
$14,500.00 for pltf Martin Thomas for $20,500.00, 
all vs. deft District of Columbia and all with in- 
terest at 4% from March 17, 1967; sums to be 
recovered by pltfs Donald E. Thomas, Jr. and 
Martin Thomas to be paid to guardians appoint- 
ed through Probate Division of Court. (N) 
Holtzoff, J. 

May 18—Notice of appeal of deft #2 (copy mailed to 
Henry Lincoln Johnson). filed. 
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May 23—Transcripts (4 Vols.) of proceedings Feb. 27, 28, 
1967, Vol. I, pp. 1-175; Mar. 1, 1967, Vol. TI, 
pp. 176-315: Mar. 2, 1967, Vol. 3, pp. 316-375; 
Mar. 3, 1967, Vol. 4, pp. 376-498. (Reported by 
Gerald Nevitt, Deft. D. of C. copy). filed. 

May 23—Transcript of proceedings Mar. 6, 1967, Vol. 5, pp. 
499-590. (reported by Katherine K. Byrholdt, 
copy for Mr. Conlyn). filed. 

May 29—Notice of appeal by plaintiff; deposit of $5.00 by 
Henry Lincoln Johnson. (Copy mailed to Charles 
T. Duncan Corporation Counsel) filed. 

June 16—Transcript of proceedings, Feb. 27, 28, 1967, 
Vol. I, pp. 1-175; 3-1-67, Vol. 2, pp. 176-315; 3-2- 
67, Vol. 3, pp. 316-375; 3-3-67, Vol. 4, pp. 376- 
498. (reported by G. Nevitt, Court’s copies) 
filed. 

Jane 16—Transecript of proceedings 3-6-67, Vol. 5, pp. 499- 
540. (reported by K. K. Byrholdt.) (Court’s 
copy) filed. 

Jane 22—Exhibits 1 thru 17, 22 thru 24, 28 thru 30, 32 thru 
37 & 39 by Plaintiff filed. 

June 26—Record on Appeal delivered to USCA; U.S. Gov’t 
—no charge (clerk’s fee $1.70) 

Jane 26—Receipt from USCA for original papers. filed. 

July 10—Deposit by Henry Lincoln Johnson for Record on 
Appeal $1.70. filed. 


1955-’61 
{Filed June 15, 1961] 
Suiztey A. Tuomas, Individually, and as the 
Administratrix of the Estate of Donald FE. Thomas. 


Vv. 


Tue Porostac Evectric Power Company, A Corporation, 
and 
Tue Distnicr or Conumepta, A Municipal Corporation. 
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COMPLAINT FOR NEGLIGENCE RESULTING 
IN DEATH 

The plaintiff respectfully shows unto the Court as 
follows: 

1. 

Jurisdiction for the cause herein stated is found in the 
fact that this is a claim in excess of Three Thousand 
($3,000.00) Dollars, for damages arising from the negligent 
acts of the defendants in the District of Columbia. 


2 


Ileretofore Donald KE. Thomas, now deceased, was 
employed as a life guard at the Banneker Swhnming Pool, 
located on Georgia Avenue, N.W., in the District of Co- 
lumbia. In connection with his employment he was re- 
quired, to enter the swimming pool. 


That on or About August 1, 1960, the underwater elec- 
trie light fixtures became defective to the knowledge of 
the defendants, and it became and was the duty of the 
defendants not to maintain said swimming pool in a dan- 
gerous condition. That despite their duties in this regard, 
the defendants permitted said premises to become and be 
in a dangerous and harmful condition while the said 
Donald FE. Thomas was in and about his duties. 


9 
o. 


That as a result of the negligence of the defendants in 
about the maintenance of a monopoly and the conduct of 
said repairs and in permitting the use of said defectively 
dangerous facility, the said Donald FE. Thomas, on or 
about August 1, 1960, became and was electrocuted and 
otherwise injured from which injuries he died. The said 
decedent left surviving him, his widow, Shirley A. Thomas, 
and two children, Donald BE. Thomas, Jr. born September 
21, 1961, and Martin B. Thomas, born February 16, 1958. 
The said decedent was 28 years of age at his death. 
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Wherefore, the premises considered, the plaintiff claims 
of the sum of One Hundred Fifty Thousand ($150,000.00) 
Dollars of the defendants, besides costs. 


No. 1935-61 
[Filed July 10, 1961] 


Sumer A. Tuomas, Individually, and as the 
Administratrix of the Estate of Donald E. Thomas 


v. 


Poromac Execrric Power Company (a corporation) 
and 
District or CotumsBia (a municipal corporation) 


ANSWER OF DEFENDANT DISTRICT 


OF COLUMBIA TO COMPLAINT 


First Defense 


The complaint fails to state a claim against the defend- 
ant District of Columbia upon which relief can be granted. 


Second Defense 


1. This defendant admits that the amount in con- 
troversy exceeds $3,000.00, but denies that this Court has 
jurisdiction solely by reason thereof. 

2. This defendant denies knowledge of the defective 
condition alluded to in paragraph numbered 2 of the com- 
plaint; that it had a duty to maintain said swimming pool 
in a safe condition; that it permitted said premises to be 
in a dangerous and harmful condition. This defendant is 
without knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations con- 
tained in said paragraph. 
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3. This defendant denies each and every allegation of 
negligence attributed to it in paragraph numbered 3 of the 
complaint and is without knowledge of information suffi- 
cient to form a belief as to the truth of the remaining 
allegations contained in said paragraph. 


Third Defense 
This defendant says that if the plaintiff Shirley A. 
Thomas sustained injuries and damages as alleged in the 
complaint, such injuries and damages were due to the sole 
or contributory negligence of the plaintiff’s decedent, 
Donald E. Thomas. 
Fourth Defense 


This defendant says that the plaintiff has not complied 
with the mandatory requirements of Section 12-208, D. C. 
Code, 1951 Edition, for which reason the complaint should 
be dismissed as to it. 


IN THE 
UNITED STATES DISTRICT COURT 


For rue Districr or CoLuMBIA 


Civil Action No. 330-62 


Joun F. Wrxy, Jr 
v. 


AwnseL P. Keuty, Poromac ELectric Power Company, 
and 
District or CoLtuMBIA 
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Civil Docket 


Date 
1962 
Jan. 30—Complaint, appearance. Jury Demand filed. 
Jan. 30—Summons, copies (1) and copies (1) of Com- 
plaint issued. Ser. 1/30/62. 
Feb. 13—Answer of deft to complaint; ¢/m 2-12-62; app. 
of Ansel P. Kelley, Pro Se filed. 
Feb. 13—Calendared (AC/N) (N) 
May S—Change of address for deft to Box 13, Wood- 
bridge, Virginia (AC/N). filed. 
June 19—Interrogatories of pltf to deft; c/m 6/15/62. 
filed. 
June 30—Answer of deft to interrogatories; c/m 6/29/62. 
filed. 


Oct. 17—Called. Asst. Pretrial Examiner. 
1963 


Mar. 13—First notice under Rule 13. 

Apr. 10—Certificate of readiness by pltf; ¢/m 4/9/63. filed. 

Apr. 19—Opposition of deft to certificate of readiness; 
e/m 4/19/63; MC 4/19/63. filed. 

Apr. 29—Interrogatories by deft. to pltf., c/m 4-27-63; 
filed, 

May 1—Affidavit of mailing. filed. 

May 3~—Affidavit of mailing. filed. 

May 20—Order withdrawing certificate of readiness and 
extending time for filing new certificate of 
readiness to and including 8/20/63. (N) (AC/N) 
Pine, J. 

3—Motion of pltff to add additional defts; P&A; Ex- 

hibit: c/m 7-3-63; M.C. 7-3-63. filed. 
_12—Order authorizing plaintiff to amend complaint 
by adding parties defendant, Potomac Flectric 
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Power Company, District of Columbia & In- 
demnity Insurance Company of North Ameri- 
ca, (N) Curran, J. 


Jul. 17—Amended complaint; Jury demand. filed. 
Jul. 17—Summons copies (3) & copies (3) of amended 


Aug. 
Aug. 
Aug. 


Aug. 


Aug. 
Aug. 


Aug. 


Sept. 
Sept. 


Sept. 


Sept. 


Sept. 


Sept. 


complaint to defendant 2, 3 & 4. +2 ser. 7-24 
63 +3 ser. 7-19-63, +4 ser. 7-18-63. 

2—Motion of defendant +4 to dismiss, P&A, ex- 
hibit, c/m 8-2-63. MC 8-2-63. filed. 

8—Answer of deft +2 to amended complaint; c/m 
8/8/63. filed. 

§—Interrogatories by deft +2 to pltf; c/m 8/8/63. 
filed. 

S—Answer of deft +3 to amended complaint; ap- 
pearance of Chester H. Gray, John A. Earnest 
and James M. Cashman; c/m 8/8/63. filed. 

S—Points and authorities of pltf in opposition to 
motion to dismiss ¢/m 8/7/63. filed. 

17—Answer of deft +1 to amended complaint; ¢/m 
8/16/63. filed. 

17—Motion of plaintiff to extend time to file certifi- 
cate of Readiness. filed. 

11—Motion of deft Pepeco to dismiss; P&A; ¢/m 
9-11-63. MC 9-11-63. filed. 

16—Supplemental P&A of deft +4 in support of 
motion to dismiss, ¢/m 9-12-63. filed. 

17—Supplemental memorandum of pltff of P&A in 
opposition to motion of deft #4 to dismiss, 
c/m 9-9-63. filed. 

24Order consolidating with C.A. 1948-63/(AC/N) 
(N) Tamm, J. 

295— Additional memorandum of P&A in opposition 
to motion to dismiss ¢/m 9-24-63. filed. 

296—Motion of defendant, Ins. Co., to dismiss, 
(Original filed in 1948-62) 
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**Oct. 2—Order extending time to file Certificate of Readi- 
ness to & including January 2, 1964. (N) 
Holtzoff, J. 
Oct. 9—Order dismissing action as to Insurance Com- 
pany of North America. (N) Holtzoff, J. 
_ 1—-Motion of defendant, District of Columbia to dis- 
miss, ¢/m 10-1-63; P&A. filed. 
15—Supplemental memorandum of Pepco in support 
of motion to dismiss, ¢/m 11-15-63. filed. 
>, 21—Order treating motions of defendants, Potomac 
Electric Power Company & District of Colum- 
bia to dismiss as motions for summary judg- 
ment & denying said motions: granting said 
defendants leave to apply to U.S.C.A.D.C. for 
interlocutory appeal (N) Holtzoff, J. 
. 29--Official Transcript of Proceedings (Oral opin- 
ion of Court) Vol. I, Oct. 2, 1963 5pp (Rep.: 
G. Nevitt) (Court’s copy). filed. 
5—Revised transeript of oral opinion delivered No- 
vember 18, 1963. (fiat) Holtzoff, J. 
9—Transcript of proceedings, Nov. 18, 1963, Vol. I, 
pp 1-10 Courts Copy. filed. 
 20-—Motion of plaintiff to extend time to file cer- 
tificate of readiness, P&A, ¢/m 12-19-63, MC 12- 
20-63. filed. 
1964 
Jan. 2—Order extending time to file ready certificate to 
and including July 2, 1964. (N) Holtzoff, J. 
Jan. 14—Certified copy U.S.C.A. granting application to 
appeal under section 1292-(b) of text 28. filed. 
Jan. 14 Notice of appeal by plaintiff from order of 
Nov. 21, 1963, Copies mailed to Lesser & Lesser, 
Corporation Counsel. and Ansel P. Kelly, De- 
posit $5.00 by Trimble. filed. 
Jan. 14—Cost bond on appeal in amount of $250.00 with 
Travelers Indemnity Co., approved. filed. 
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Feb. 19—Record on Appeal delivered to U.S.C.A., De- 
posit by Stephen A. Trimble $1.70 

Feb. 19—Receipt from U.S.C.A. for original papers filed. 

Jul. 1—Motion of plaintiff to extend time to file cer- 
tificate of readiness, P&A’s MC 7-1-64 filed. 

Jul. 20—Order extending time for filing certificate of 
readiness to and including 12-2-64. (N) Me 
Garraghy, J. 

Nov. 30—Motion to pltff to extend time to file certificate 
of readiness; P&A; ¢/m 11-27-64; MC 11-30-64 
filed. 

Dec. 16—Order extending time to file Certificate of Readi- 
ness to & including March 2, 1965. (N) Tamm, J. 


1965 
Jan. 28—Certified copy order U.S.C.A. affirming judgment 
U.S.D.C., opinion attached. filed. 
Feb, 24—Return from USCA of original record contain- 


ing transcript or portions thereof. filed. 

Feb. 26—Motion of pltff to extend time to file certificate 
of readiness; P&A; ¢/m 2-24-65. filed. 

Feb. 26—Motion of pltff to consolidate with CA 1955-61; 
P&A; ¢/m 2-25-65; MC 2-26-65. filed. 

Mar. 8 —Answer of deft #2 to pltff’s motion to consoli- 
date; c/m 3-5-65. filed. 

Mar. 12—Recommendation consolidating with CA 1955- 
61 for trial; striking CA 1955-61 from ready 
calendar; allowing pltff in CA 330-62 until July 
1, 1965 to file certificate of readiness; CA 330- 
62 “called” as of March 12, 1965. (AC/N) Pre- 
trial Examiner. 

Mar. 15—Called. Pretrial Examiner. 

June 28—Motion of plaintiff for extension of time to file 
certificate of readiness; points and authorities; 
c/m 6/28/65; M.C. 6/28/65. filed. 

June 29—Interrogatories of plaintiff to defendant #2; 
c/m 6-29-65. filed. 
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Jul. 12—Stipulation extending time for defendant, Poto- 
mac Electric Power Co. to answer or object to 
plaintiff's interrogatories until August 2, 1965. 
(fat) Robinson, J. 
Jul. 15—Order extending time for filing Certificate of 
Readiness to and including October i, 1905. (Nj 
Robinson, J. 
3—Stipulation extending time within wh ch defend- 


ant Potomac Electric Power Coimpany may an- 


ewer or object to plaintiff's interrogatories un- 
til August 30, 1965. (Fiat) Jones, J. 

Sept. 7T—Stipulation of counsel extending time for de- 
fendant =2 to answer or object to plaintiff's 
interrogatories to 9-15-65. filed. 

Sept. Q Answer of defendant =2 to interrogatories: 
e/m 9/9/65. filed. 

Oet, 1—Motion of plaintitl to extend time to file certifi- 
cate of readiness; points and authorities; ¢/m 
9/30/63; M.C. 10/1/65. filed. 

Oct. 26—Order extending time to file certificate of readi- 
ness to and including January 31, 1966. () 
MeGarraghy, J. 

1966 

Jan. 17—Certficate of Readiness of plaintiff, c/m 1-14-66. 
filed. 

Feb. 23—Motion of pltff. to consolidate for trial with 
C, A. 1955-61; P&A; ¢/m 2-17-66 (Fiat) (N) 
MeGuire, C. J. 

Mar. 31—Pretrial Proceedings. Ass’t. Pretrial Examiner. 

Mar. 31—Cause dismsised as to deft. +1 filed. 

Apr. 7—List of witnesses by pltff. filed. 

1967 

Jan. 12—Copy of letter re: witnesses for pltfs. filed. 

Feb. 27—Jury and two alternate jurors sworn; trial he- 
gun, respited until February 28, 1967. (Rep: K. 
3yrholdt) Holtzoff, J. 
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Feb. 28—Trial resumed, same jury and same alternates; 
respited until March 1, 1967. (Rep: G. Nevitt) 
Holtzoff, J. 

Mar. 1—Trial resumed; same jury and alternates; re- 
spited until March 2, 1967. (Rep: G. Nevitt) 
Holtzoff, J. 

*Mar. 2—Trial resumed; same jury and alternates; re- 
spited until March 3, 1967. (Rep: G. Nevitt) 
Holtzoff, J. 

*Mar. 1—Verdict and Judgment for defendant Potomac 
Electric Power Company vs Plaintiffs, by direc- 
tion of Court. (N) Micro 3/2/67 Holtzoff, J. 

Mar. 3—Trial resumed; same jury and alternates; re- 
spited until March 6, 1967. (Rep: G. Nevitt) 
Holtzoff, J. 

Mar. 6—Plaintiffs’ instructions (2). filed. 

Mar. 6—Defendant’s instructions (3). filed. 

Mar. 6—Note from the jury. filed. 

Mar. 6—Trial resumed and concluded; same jury and 
alternates; alternates discharged; jury retires 
to deliberate issues of damages submitted on 
written interrogatories; verdict for pltff vs. 
deft. District of Columbia for $28,000.00: judg- 
ment to be presented. (Rep: K. Byrholdt) 
Holtzoff, J. 

6—Verdict of jury answering three interrogatories 

as to damages. (N) Micro 3/7/67. Holtzoff, J. 

. 16—Motion of deft +3 for judgment non abstante 
verdicto; P&A; ¢/m 3/16/67; M.C. filed. 

. 17—Judgment for plaintiff vs. the defendant District 
of Columbia for $28,000.00 with interest at 6% 
from date hereof & costs. (N) Holtzoff, J. 

. 23--Memorandum of P&A by pltf in opposition to 
motion for judgment non obstante veredicto: 
e/m 3/23/67. filed. 
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7—Motion of defendant District of Columbia for 
judgment N.0.V. argued and taken under 
advisement. (Rep: G. Nevitt) Holtzoff, J. 

19 Memorandum Opinion denying motion of de- 
fendant District of Columbia for judgment 
N.O.Y. (N) (Original filed in C.A. 1955-61) 
Holtzoff, J. 

May 1—Order denying motion of defendant District of 
Columbia for judgment N.O.V. (N) Holtzoff, J. 
May 11—Order setting aside orders and judgments here- 

tofore entered: denying motion of defendant, 
District of Columbia for judgments N.O.V.: 
judgment for plaintiff (in C.A. 330-62) John F. 
Wynn, Jr., vs defendant District of Columbia 
for $28,000.00 with interest at 4% from March 
17, 1967; judgment (in CA 1955-61) for plain- 
tiff Shirley A. Thomas for $56,225.00 for plain- 
tiff Donald E. Thomas, Jr., for $14,500.00, for 
plaintiff Martin Thomas for $20,500.00 all vs 
defendant District of Columbia and all with 
interest at 4% from March 17, 1967; sums to be 
recovered by plaintiffs Donald E. Thomas, JT, 
and Martin Thomas to be paid to guardians 
appointed through Probate Division of Court. 
(Original filed in CA 1955-61) (N) Holtzoff, J. 

18—Notice of appeal of deft. District of Columbia 
from order of 5/11/67; (copy mailed to I. Bolo- 
tin.) filed. 

23—Transcripts (4 Vols) of proceedings 2-27-67 and 
2.28.67, Vol. 1, pp. 1-175; 3-1-67, Vol. 2, pp. 176- 
315; 3-2-67, Vol. 3, pp. 316-375; 3-3-67, Vol. 4, 
pp. 376-498. (reported by G. Nevitt Deft’s 
Copy. copies.) (filed in C.A. 1955-61) 

23-—Transeript of proceedings 3-6-67, Vol. 5, pp. 499- 
540. (reported by K. K. Byrholdt, Deft’s copy.) 
(filed in C.A, 1955-61) 
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June 16—Transcript of proceedings, Feb. 27, 28, 1967, 
Vol. I, pp. 1-175; 3-1-67, Vol. 2, pp. 176-315; 
3-2-67, Vol. 3, pp. 316-375; 3-3-67, Vol. 4, pp. 
376-498. (Rep: G. Nevitt Court’s Copies.) (filed 
in C.A. 1955-61) 

June 16—Transcript of proceedings 3/6/67, Vol. 5, pp. 
499-540. (Rep: K. K. Byrholdt. Court’s Copy.) 
(filed in C.A. 1955-61) 

June 26—Record on Appeal delivered to USCA; US. 
Gov’t.—no charge (clerk’s fee $2.15) 

June 26—Receipt from USCA for original papers. filed. 


[Filed July 17, 1963] 
No. 330-62 
Joun F. Wrxn, JR 
Vv. 
ANSEL P, KELLEY 
and 
Potomac Evecrric Power Company, a corporation 
and 
District oF CoLumsrA, a municipal corporation 
and 


Inpemnrry Insurance COMPANY OF 
NortH AMERICA 


AMENDED COMPLAINT 


(Personal Injuries Caused By Negligent 
Electrical Installation, Repairs and Maintenance) 
1. Plaintiff is a citizen and resident of the District of 


Columbia. The accident hereinafter complained of 
occurred in the Distriet of Columbia. The amount in con- 


1 


troversy, exclusive of interest and costs, exceeds the sum 
of $10,000.00. 

2. On August 1, 1960 and for some time prior thereto 
the plaintiff had been employed as a lifeguard by Govern- 
ment Services, Inc., which corporation operates and super- 
vises the Banneker Playground Swimming Pool located 
at 2500 Georgia Avenue in the District of Columbia. 

3. On August 1, 1960, and for some time prior thereto 
the defendant, Ansel P. Kelley, was employed by the said 
Government Services, Inc., as an independent contractor 
for the electrical repair and maintenance of said swim- 
ming pool. 

4. On August 1, 1960, the plaintiff was performing his 
duties as a lifeguard at said swimming pool when as a 
result of the negligence of the defendants, he sustained a 
severe electrical shock and the other injuries hereinafter 
alleged, as he entered the water of the swimming pool. 

5. The negligence of the defendant, Ansel P. Kelley, 
consisted of making faulty repairs on or about said date 
to the electrical system and in causing or permitting the 
water in the swimming pool to become charged with elec- 
trical current. 

6. The negligence of the defendants, Potomac Electric 
Power Company, and of the District of Columbia, con- 
sisted of furnishing and/or permitting electrical current 
to be supplied to the operator of said swimming pool with- 
out first ascertaining that it was reasonably safe so to do: 
in failing to make and/or to require proper and adequate 
inspections of the electrical system including the equip- 
ment and fixtures at said swimming pool; in failing to 
see to it that safe and proper electrical equipment and 
fixtures were installed and maintained; in using and/or 
permitting an electrical current in dangerous voltages to 
be carried through the electrical system of said swimming 
pool; in permitting the wiring and insulation thereat to 
become and remain old, worn, broken and water soaked ; 
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in installing and/or permitting the installation of elec- 
trical wiring of insufficient design to carry the electrical 
current through said system; in maintaining and/or per- 
mitting the maintenance and use of a defective and inade- 
quate circuit breaker; in permitting the use of defective 
electrical equipment and electrical fixtures at a time when 
the swimming pool was being used by members of the 
public; in failing to take adequate measures to guard 
against the use of defective and faulty wiring and elec- 
trical fixtures and equipment at said swimming pool; in 
permitting unqualified and unlicensed personnel to make 
repairs to the electrical equipment and installation; in 
failing to take adequate measures or to see to it that the 
use of the pool by the public was reasonably safe; in 
failing to guard against and to take adequate measures to 
prevent short circuits reasonably to be anticipated; in 
failing to see to it and require that the operator of the 
pool should use proper electrical fixtures and equipment; 
in failing to disconnect and make harmless the defective 
underwater electrical system; in failing to take measures 
to stop the supply of electrical current and other services 
to the operator of the swimming pool until the defective 
fixtures and equipment were disconnected; in violating 
applicable police regulations, building regulations and 
electrical code provisions. 

7. The defendant, Indemnity Insurance Company of 
North America, issued its Workmen’s Compensation Pol- 
icy of insurance to plaintiff's employer, Government 
Services, Ine., and under the terms of which policy the 
said defendant reserved the right to inspect the work- 
places and equipment to be used by plaintiff, and covered 
by said policy. The negligence of this defendant consisted 
of its failure to make a proper and adequate inspection 
of the plaintiff’s workplace including the electrical equip- 
ment, fixtures and facilities; and in making an improper 
and negligent inspection connected with its Workmen’s 
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Compensation Policy: and in failing to ascertain that the 
plaintiff had been provided with a reasonably safe place 
to work. 

S. As a result of the electrical shock received by the 
plaintiff as aforesaid, he sustained severe, serious pain- 
ful, disabling and permanent injuries to his nervous sys- 
tem and other organs of his body; he sustained severe 
organic. psychological and emotional injuries which have 
resulted in permanent disabilities of an organic and 
psychogenic nature; he has required and will in the future 
continue to require medical treatment and hospital care; 
he has lost time and will continue to lose time from his 
regular duties and his power to labor and earn money 
has been permanently impaired. 

WHEREFORE, the plaintiff demands judgment against 
the defendants, and each of them, in the sum of $100,000.00, 
besides interest and costs. 


[Filed August 8, 1963] 
No. 330-62 
Joux F. Wrwx, Jz. 
Nz 
Awsex P. Keniry and 
Poromac Execrric Power Company, a corporation 
and 


Disrerct or Coiusia, a municipal corporation and 
Ixpemsity Issuraxce Company or NortH AMERICA 


ANSWER OF DEFENDANT DISTRICT OF 
COLUMBIA TO AMENDED COMPLAINT 


First Defense 


The amended complaint fails to state a claim against 
this defendant upon which relief can be granted. 
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Second Defense 


This defendant says that it exercises no jurisdiction, 
control or supervision over the facility in question nor 
was it in privity with anyone who exercised jurisdiction, 
control or supervision over said facility, for which reason 
the amended complaint, as to this defendant, should be 
dismissed. 


Third Defense 


1. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in the first two sentences of paragraph num- 
bered 1 of the amended complaint. This defendant admits 
that the amount claimed by plaintiff in this controversy 
exceeds the sum of $10,000.00. 

2. and 3. This defendant is without knowledge or in- 
formation sufficient to form a belief as to the truth of the 
allegations contained in paragraphs numbered 2 and 3 of 
the amended complaint. 

4. This defendant denies all allegations pertaining to it 
contained in paragraph numbered + of the amended 
complaint. 

5. This defendant makes no response to the allegations 
contained in paragraph numbered 5 of the amended com- 
plaint for the reason that none of the allegations con- 
tained therein pertain to this defendant. 

6. This defendant denies each and every allegation that 
pertains to it contained in paragraph numbered 6 of 
the amended complaint. 

7. This defendant makes no response to the allegations 
contained in paragraph numbered 7 of the amended com- 
plaint for the reason that said allegations do not pertain 
to this defendant. However, if response be required, this 
defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations con- 
tained therein. 


DD) 


S. This defendant denies the allegations contained in 
paragraph numbered S$ of the amended complaint. 

Further answering the amended complaint, this defend- 
ant denies all allegations not specifically admitted or 
otherwise answered. 


Fourth Defense 
This defendant says that if the plaintiff sustained in- 
juries and damage as alleged, such injuries and damage 
were the result of plaintiff's sole or contributory negli- 
gence, or the Joint or concurring negligence of plaintiff 
and parties other than the District of Columbia, or plain- 
tiffs assumption of the risk. 


Fifth Defense 
This defendant says that plaintiff’s claim against it is 


barred for failure to comply with the provisions of Sec- 
tion 12-208, D. C. Code, 1961 ed. 


e ° e . e e ° e ° e 
a 


OFFICAL TRAN SCRIPT OF PROCEEDINGS 


35 (The following proceedings were had out of the 
presence of the jury:) 

THE COURT: Before we bring in the jury I want to in- 
quire of counsel for the plaintiffs, both counsel, what do 
you gentlemen claim specifically was the cause of this tragic 
accident? In other words, it is not enough to say the wir- 
ing was defective. I want to know what you claim was the 
specific cause of the accident. 

It is not enough to say the wiring was defective. There 
are all sorts of defects. I want to hear from both of you, 
but briefly and succinctly, in a sentence or two, just what 
was the trouble as you claim it. 

MR. JOHNSON: There was an insufficient wiring for a 
ground in the light itself, so that if a short circuit occurred, 
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before the circuit breaker would trip and cause all of the 
electricity— 
THE COURT: What do you mean by insufficient wiring? 
MR. JOHNSON: There was a No. 16 wire to the ground. 
That was too small. In other words, it could not carry the 
load. 
THE COURT: What do you claim it should have been? 
MR. JOHNSON: It should have been either a No. 12 
36 wire according to the code— 
THE COURT: Very well. How did that cause the 
accident? 
MR. JOHNSON: When the short circuit occurred this 
No. 16 wire was so small that it burned in half. 
THE COURT: But why did the short circuit occur? 
That is what I want to know. 
MR. JOHNSON: The short circuit occurred because 
water had gotten into the light itself. It was half full of 


water when they got there, and this water Bree the course 


of years had caused the wire to become igpregnated with 
water and it burned out, the wire burned out itself com- 
pletely. 


37 THE COURT: Specifically, what was not done that 
should have been done? Don’t require me to inter- 
rogate you closely. Can’t you give me an answer? 

MR. JOHNSON: Yes, sir. They should have either had 
a low voltage circuit or should have put 20 amp.— 

THE COURT: Should have had what? 

MR. JOHNSON: A low voltage circuit. 

THE COURT: What is that? 

MR. JOHNSON: To put a transformer on the line so 
there would be no more than 20 volts going to the pool; and 
that would have been sufficient to light the lights. 

THE COURT: You mean that the voltage was too high? 

MR. JOHNSON: Too high. 
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38 MR. BOLOTIN: Yes. Supposedly when a wire be- 

comes short circuited—in this case, of course, the 
water going through the hose rotted the insulation and 
caused the short circuit. 

THE COURT: That is what I wanted to know. You 
claim that the insulation had worn off and that caused a 
short circuit. 

MR. BOLOTIN: Right. We have the wire here. 

And the circuit breaker was improper size considering 
the size of the wire, so the circuit breaker didn’t work fast 
enough. 

THE COURT: You mean it was too small? 


MR. BOLOTIN: The circuit breaker was too small or 
too big, I forget. 
MR. JOHNSON: Too large. 


MR. BOLOTIN: It was a 35 amp. cireuit breaker, which 
would have been proper if the proper wire had been used; 
but since an improper wire had been used, instead of the 
current going back to the breaker the current went through 
the water. It sought the path of least resistance. 

THE COURT: Who did the wiring job? Who in- 
39 stalled the electrical apparatus? 

MR. BOLOTIN: It was installed on a contract given 
out by the Federal Government to a contractor who has 
since deceased. I don’t recall his name. 

THE COURT: I would think on your theory you would 
have joined him as a defendant. 

MR. BOLOTIN: He is deceased, Your Honor. The con- 
tractor who performed this job is no longer here. 


e e e ° e e e ° e e 


MR. BOLOTIN: There is another reason for the accident. 
This was the main reason, the fact that too small a wire was 
used and it didn’t go back to the circuit breaker. The 
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second reason was improperly grounded, as Mr. Johnson 
explained. 

THE COURT: In what respect? 

MR. BOLOTIN: The fixture itself should have a ground 
wire running from the fixture to a stationary object, that is, 

a fixed object, so that any current will run through 
40 this ground wire to the fixed object. Hither it had 

no ground wire or the ground wire was also improp- 
erly attached. This was all in violation of the code— 

THE COURT: All this would not have happened if the 
insulation would not have worn off the wire? 

MR. BOLOTIN: We wouldn’t be here; correct. 

THE COURT: All I wanted was a specification of what 
you gentlemen claim. 

MR. BOLOTIN: I think I am correct; am I, Mr. Johnson? 

MR. JOHNSON: Yes. 

THE COURT: Thank you. 

In view of the fact the jury is not in the room I want to 
say that I am astounded that as soon as the first accident 
happened, before those involved here, they didn’t immedi- 
ately discontinue use of the pool and send some electrical 
experts to find out what the trouble was. 

MR. FLANNERY: Your Honor, may I explain something 
Your Honor, that first accident happened in 1936 and that 
wasn’t brought out yesterday in this opening statement. 

THE COURT: No, it was not. 

MR. FLANNERY: The pool was rewired, completely 

rewired by an independent electrical contractor in 
1950. This accident happened in 1960. I think Your 
Honor should be aware of that. 


e ° ° ° e e 
(The jury resumed the jury box.) 
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5 JOHN F. WYNN, JR. 
a Plaintiff, called as a witness, having been duly 
sworn, was examined and testified as follows 


DIRECT EXAMINATION 


BY MR. BOLOTIN: 
Q. Will you please state your full name, sir? A. John 
Foster Wynn, Jr. 


Q. And what is your business or occupation? A. Lama 
systems engineer. 

Q. Where? A. Lama mechanical engineer at the Navy 
Department. 

Q. Anda graduate of a college? A. Yes, Iam a graduate 
of Howard University. 

Q. What year? <A. 1960. 
46 Q. Mr. Wynn, during the time that you were attend- 
ing school prior to 1960 were you engaged in any 
type of work? A. Yes, I was a lifeguard and water safety 
instractor both for the Government Services, Inc. and the 
District Government. 

Q. By District Government I take it you are referring 
to the Recreation Board? A. That is true, the Recreation 
Department. 

Q. Which is a branch of the District Government? A. 
Of the District Government, yes, sir. 

Q. How long prior to 1960 did this arrangement continue? 
A. Well, I had worked a period of eight years for the Gov- 
ernment Services, Inc. and during the first two years I had 
worked for the Federal Government, Department of In- 
terior, during the morning hours. 

Q. This is the first two years of these eight years? A. 
Yes, sir, the first two years of the eight years. 

Q. That would go back to when, sir? A. About 1952. 

Q. And when you say Federal Government, what agency 
in particular? 


BY MR. BOLOTIN: 

Q. You had, from what I hear, two employments starting 
in about 1952, is that correct? A. That is correct. 

Q. And by whom were these employments made? A. The 
first, during the morning hours, I was employed by the 
Department of Interior for the first two years, 1952 and 
1953. 

Q. And then who employed you in the other honrs, after- 
noon hours? A. In the afternoon hours I was employed by 
Government Services, Inc. 

THE COURT: Wouldn’t it be better for you to bring ont 
what his status was on the day of the accident? 


BY MR. BOLOTIN: 

Q. By whom were you employed on the day of this 
accident, August 1, 1960? A. On the day of the accident 
I was employed in the morning hours, between 8 and 12, 
by the District Recreation Department. 

Q. And who employed you in the afternoon hours? <A. 
In the afternoon I was employed by Government Services, 
Ine. 

Q. What hours were those? A. That was from 1 to 6. 

Q. And at what time did this accident occur? A. I think 
it occurred between 3 and 4 in the evening. I am not exactly 
sure. 

Q. For how long prior to 1960 had you been employed in 
this dual capacity, that is, by the District Recreation De- 
partment and GSI? A. For approximately six years. 

Q. What were your duties on August 1, 1960, first for 

the District Government and then for GSI? 
49 A. Well, for the District Government I was respon- 

sible for the instruction of District kids in the art 
of swimming. 


And in the evening I was responsible for life saving 
services only. 


Q. And who paid your salary for the morning work? 
50 A. My morning salary was paid by the District of 
Columbia Government. 

Q. And your evening salary? A. My evening salary was 
paid by Government Services, Inc. 

THE COURT: Did you get two separate checks? 

THE WITNESS: Yes, sir, I received two separate 
checks. 

BY MR. BOLOTIN: 

Q. Mr. Wynn, tell us in your own language, and please 
proceed chronologically and slowly, what happened on 
August 1, 1960! A. On August 1, 1960 I provided swimming 
instructions for kids— 

Q. Children. A. —for children in the Banneker Swim- 
ming Pool. In the evening hours I was serving as a life- 
guard at the Banneker Swimming Pool. Around the hour 
of 3 0’clock that evening I noticed the lights go on in the pool. 
I was off duty at that time. When I say off duty, the life- 
guards rotated in the lifeguard chairs and it was my time 
to serve as a lifeguard in the shallower depths of the pool. 
So this caused me to sit near the first aid and rescue station 

in the pool. I noticed the lights go on, but I didn’t 
51 pay any attention to it because the lights had gone 
on previously. 

THE COURT: You saw them go on or go off? 

THE WITNESS: I saw them go on. 

BY MR. BOLOTIN: 

Q. Did that include the lights under water? A. Under 
water, yes, sir. The lights above water went on, the lights 
below water went on. They went off. They came on again. 
The second time— 
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THE COURT: But which went off, the ones below the 
water or above the water? 

THE WITNESS: Both, sir. 

When they came on the second time I received a call from 
the manager of the pool who was also a lifeguard, to bring 
a resuscitator tube. This was an artificial breathing device. 
So I ran to the other side of the pool to bring this breathing 
device and I noticed Mr. Thomas lying on the deck of the 
pool. 

Q. Who was Mr. Thomas? A. He was the other life- 
guard who worked with me. 


52 I noticed a young man lying on the bottom of the 

pool. Being a lifeguard, I jumped in in an attempt 
to save this young man. I never reached the bottom. When 
I hit the water I was completely paralyzed. I felt electric 
current run through my body and I heard someone up on 
the deck holler, Tell someone to turn the lights off. 

After that time I tried to get out of the pool, but I couldn’t. 
I slowly began to sink. My brain seemed to swell, begin 
to swell. Then all of a sudden everything blacked out. 

When I came to I noticed that I was leaning on the deck 
of the pool, that is, the deck’s edge. So with the assistance 
of someone I got out of the pool. 

I noticed that the young man whom I had attempted to 
rescue was lying on the deck, so I just attempted to give 
him artificial respiration. I really didn’t know what was 
going on. And this became too taxing so I asked somebody 
else if they would take over and I attempted to walk 

around the pool. ThenI collapsed. At that time the 
53 rescue squad had appeared on the scene at the loca- 
tion and they provided me with an oxygen breathing 
device. 
BY MR. BOLOTIN: 
Q. And you were taken to the hospital, is that correct? 
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A. I was taken to Freedmens Hospital. 


54 BY MR. JOHNSON: 
Q. How was that arranged! A. Iam not really sure 
how it was arranged. 

When I went to the D. C. Recreation Department to sign 
up for employment I was of the understanding that I was 
signing up for employment during the morning hours. 

When I went to Government Services, Inc. I was of the 
understanding that I had signed up for the afternoon hours. 

Q. Now was a program run by the District Recreation 

Department in the morning hours, other than instruct- 
55 ing in swimming! A. Yes, sometimes there was. Ban- 

neker is a large facility. There are several instruc- 
tors on location. Some instruct children in sports other 
than swimming. There were times when we were to have 
swimming contests or— 


BY MR. JOHNSON: 

Q. Did you ever conduct any swimming activities or 
programs for the D. C. Recreation Department in the 
afternoon? A. Sometimes; maybe once a year. 

Q. And with regard to your employment, was Donald EK. 
Thomas employed with you? A. Yes, sir, he was. 

Q. Do you know in what capacity he was employed? 
A. He was also a lifeguard and water safety instructor. 

Q. And was he employed on this day, on August Ist, 1960? 
A. Yes, he was. 

Q. Now directing your attention—you said that you had 
seen the lights go on and off. Had you ever seen the lights 

go on and off before? A. Yes, I had. 

Q. On what day? A. I think they went on and off on 
Friday. 

Q. Was that the Friday immediately prior to the date of 
this accident? A. Yes, sir. 
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Q. Did you know of a man by the name of Ansel Kelley? 
A. Yes, sir, I was familiar with Mr. Kelley. 

Q. Do you know who he was? A. He was an electrician, 
I think. 

Q. And do you know was he present at the pool on that 
day? 

THE COURT: On what day? 

Q. On the date of the accident? A. He was at the pool 
at the date of the accident. 

Q. Was he at the pool on the Friday before? A. He was 
at the pool on the Friday before the accident. 


57 Q. Did you see him do anything there? A. On the 
Friday before the accident, sir, the lights in the pool, 
that is, the sub-surface lights, were on the deck of the pool. 


In other words, Mr. Kelley had taken the lights out of the 
pool and placed them up on the deck and the wires were 
lying on the deck, the wires and the lights were lying on the 
deck that day. 

On Monday the lights had been replaced, some of the 
lights had been replaced and put back into the fixtures under 
the surface. 


BY MR. JOHNSON: 

Q. Did you ever have an occasion—were the lights ever 
discontinued, the use of these underwater lights ever dis- 
continued while you were at Banneker? A. Yes, the use 
of the lights on night swimming had been discontinued. 

Q. Do you know what the occasion was— 

THE COURT: Fix the time. 

Q. Do you know when they were Sarees approxi- 
mately? A. No, Iam not exactly sure of the time, but I 
think in 1958 or °56, but I'am not exactly sure. 


32 


Q. Do you know what the occasion was for the discon- 
tinuance of the use of the underwater lights in ’56 or 58, 
approximately? A. No, sir, I do not. 


e ° . ° ° ° e 


CROSS-EXAMINATION 


BY MR. FLANNERY: 

Q. Now, Mr. Wynn, the Mr, Kelley you referred to 
39 in your testimony was an electrician, was he not? 

A. I would imagine so, sir. 

Q. And Mr. Kelley was employed by Government Serv- 
ices as an electrician, was he not? A. I don’t know who 
he was employed by. I just knew that he fixed the lights. 

Q. Now on this day prior to when you were injured did 
you say this was a Saturday before you were injured that 
you saw Mr. Kelley working on the lights? A. Well, Mr. 
Kelley had been there several days prior to the accident. 

Q. And had Mr. Kelley turned on the lights in the pool 
on that day prior to your accident? A. Yes, sir. 

Q. And was Mr. Kelley in the water at any time while 
those lights were on? A. No, sir. 

Q. Was anybody else in the water while these lights were 
on? A. No, sir. 

Q. Specifically, what did Mr. Kelley do insofar as the 
underwater lights were concerned on this day several days 

prior to your accident? A. Well, Mr. Kelley, as I 
60 said before, sir, had taken the lights out of their 
fixtures. 

Q. By that do you mean that he had taken the lights 
which had been under water and brought them up above 
the water? <A. Evidently, sir. He was replacing some 
bulbs. 

Q. Then what else did he dot A. I don’t know exactly 
what else he did. I knew that he—when I came to work he 
was replacing bulbs. After that time my services were 
needed elsewhere. 
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Q. Did Mr. Kelley put the bulb back in, put a new bulb 
into this light? A. I think he did, yes, sir. 

Q. And after that did he check the lights, turn them on? 
A. After he put the bulb in? 

Q. The new bulbin. A. I don’t know, sir. 

Q. After he had put the new bulb in did you see the lights 
come on prior to your accident? A. I had seen the lights 
come on prior to my accident, yes, sir. 

Q. Was that after he had put the bulb in? A. That was 

after he had put the bulb in, but not directly after he 
61 had put the bulb in. 

Q. But before your accident? A. Before the acci- 
dent, yes, sir. 

Q. When the lights came on was Mr. Kelley under water 
checking the fixture? A. No, sir. 

Q. Was anyone in the pool? A. No one was in the pool. 

Q. When your accident happened it was, of course dur- 
ing the daytime, wasn’t it? A. It was during the day, yes, 
sir. 

Q. And lights normally, of course, never were turned on 
during the daytime, were they? A. Not nee knowledge. 
Q. Do you of your personal knowledge know why it was 
that those lights came on the day of your accident? <A. I 
don’t know why they came on, no, sir. 

Q. Did you ever discuss this case with Mr. Kelley? A. 
That wasn’t my job, sir. 


BY MR. CONLYN: 

Q. Mr. Wynn, when did you first become an employee 
of the District of Columbia Government? A. I think in 
1953, sir. I am not exactly sure. I think in 1953. 
e ° e e ° e e e e e 
63 Q. Who specifically employed you for the District 

of Columbia? Do you know the name of the individ- 
ual that you reported to to be interviewed for employment? 
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A. No, sir, I don’t know the individual’s name. I had to go 
to the District Recreation Department on 16th Street, 
Northwest, on the top floor. I had to fill out an application 
form for employment by the District of Columbia, a W-2 
statement, and other withholding statements, just prior to 
employment. 

Q. Did you get a W-2 statement from the District of 
Columbia for the year 19602 A. Yes, sir, I did. 


es e e . . e s e e e 


64 Q. Did you get a W-2 for from the Government Serv- 
ices, Ine.? A. Yes, sir, I did. 

Q. In answer to one of the attoney’s questions you said 
that you got two separate checks. Do you remember for 
any week how those checks compared? Was one larger 
than the other or were they for the same amount? A. Iam 
not sure. sir. I did receive two checks. The first check from 


Government Services, Inc. usually came earlier than the 
District Government check. 


Q. You said in answer to one of the questions that Ban- 
neker Swimming Pool was a rather large swimming pool. 
Were there any other activities going on in the morn- 
65 ing hours during the period that you were instruct- 
ing these children for the District Recreation Depart- 
ment? A. Sir, I think I said that Banneker was a large 
facility, recreation facility. The pool, I think, is about the 
same size as the other pools in the District of Columbia. 
Q. Were there any other activities going on at the Ban- 
neker recreation facility other than these swimming lessons 
that you were engaged in? A. Yes, sir, there were. 
Q. Do you know who they were conducted by? A. By the 
recreation directors in that facility, sir. 
Q. Who employs those recreational directors? A. The same 
people that employed me, sir. 
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Q. Is that the Government Services, Inc.? A. No, sir, 
the D. C. Recreation Department. 

Q. Do you know what other recreational facilities the 
District operated on the mornings that these classes you 
were conducting were being operated? A. None except the 
instruction given to children in basketball or softball or 
things of this nature. 

Q. And do you know for a fact that these were given by 

the Department of Recreation, D.C., and not Govern- 
66 ment Services, Inc.? A. Yes, sir. 

Q. Do you know who the instructors were? A. I do 
remember a Mr. Payne, but he is the only one that I 
remember. 

Q. Mr. Payne. In what capacity was he hired? A. He 
was a playground director or something of that nature. 

Q. And you know that he was an employee of the District 
of Columbia? <A. Yes, sir, Recreation Department. 

Q. You don’t know any others? A. Except Mr. Thomas, 
Mr. Gassaway, and the other lifeguards that were working 
there. 

Q. How many lifeguards were employed on the day that 
this accident occurred? A. I think six. Iam not sure. Or 
four. Between four and six. 

Q. And was there one particular one in charge? Was 
there one head lifeguard or were each of you working inde- 
pendently? A. Well, we all worked as a team, sir. The 
manager was a lifeguard. 

Q. The nfnager of the pool? A. Yes, sir. 

67 Q. What was his name? A. Mr. Williams. 

Q. And was Mr. Williams employed by the District 
of Columbia Government? A. That I don’t know, sir. 

Q. I think you said Mr. Thomas was also an employee of 
the Government of the District of Columbia? A. Yes, sir. 

Q. How do you know that Mr. Thomas was an employee? 
A. Because we all had to go to the D. C. Recreation Depart- 
ment on 16th Street and sign forms. 


op 
06 


Q. Mr. Thomas went to the Recreation Department at 
same time you did? A. I think so. I think we all did. 

Q. You are not certain that Mr. Thomas went at the same 
time you did? A. Iam not quite sure, but I think we all did 
at the same time. 

Q. Did you ever see the checks that Mr. Thomas received, 
or any of them! A. Yes, I had seen some checks, some of 
the other lifeguards’ checks, yes, sir. 


68 REDIRECT EXAMINATION 


BY MR. BOLOTIN: 

Q. Mr. Conlyn questioned you about other activities at 
the Banneker facility. My question is, was one of these 
other activities a baseball diamond adjacent to the pool? 
A. Yes, sir. 


Q. And that was conducted exclusively by the Recreation 
Board, wasn’t it? A. Yes, sir. 

Q. And then again in the bath house that you used there 
was a second floor facility for adult recreation, isn’t that 
correct? A. Yes, sir. 

Q. And that was conducted exclusively by the D. C. 
69 Recreation Board? A. I think it was, sir. 


EDWIN C. COPPAGE 
called as a witness, having been duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 


BY MR. BOL[LOTIN: 
Q. Will you please tell us your full name? I ask you to 
speak slowly and loud, sir, so we can all hear you. A. My 
name is Edwin C. Coppage. 
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Q. And what is your employment, sir? A. I am a member 
of the Metropolitan Police Department assigned to the 
Homicide Squad. 

Q. And how long have you been—since when have you 
been with the Homicide Squad? A. Since 1953. 

Q. As part of your duties were you required in 1960 to 
investigate accidents where deaths occurred? A. I was. 

Q. Did you have occasion, Officer, to go to the Ban- 
70 neker Swimming Pool on August 1, 1960? A. Yes, sir. 

Q. And do you have notes that you brought with you 
concerning your investigation there? A. I do. 

Q. May I suggest that if necessary to refresh your recol- 
lection as to what you saw and what you did, you might 
refer to your notes, sir. A. Yes, sir. 

Q. Tell us what type of call you received to respond to 
the Banneker Pool. A. I received a call to respond there 
as a representative of the Coroner as a result of two people 
having died. 

Q. And what time did you arrive there? A. It was in 
the early afterf6on, around 4, maybe a little before that hour. 

Q. And about what time did you get this call, do you 
remember? A. Within the same time, between 3:30, 4 p.m. 

Q. And would you tell the Court and jury, sir, what you 
observed when you arrived there? A. When I first arrived 
there I had some conversation with the people who at that 

time were the operators of the pool, and as a result of 
71 the conversation that I had with them I learned that 

several people were in the pool and apparently had 
received an electric shock, and later I learned that two of 
these people had died and one of them had been injured and 
was admitted to Freedmens Hospital. 

Q. Were the two persons who died still at the location 
when you arrived there? A. One of them had been removed, 
as I recall, and the other one was in the process of being 
placed in the ambulance at that time. 
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Q. Was one of these persons & lifeguard named Donald 
E. Thomas! A. This is correct, sir. 

Q. And the name of the other person was what? A. IfI 
may refer to my notes, Your Honor. 

THE COURT: Yes, indeed. 

A. Was Donald E. Thomas and Rodney McKnight. 

Q. What was Rodney McKnight’s age? A. Twelve 
years old. 

Q. Did you participate in an investigation to determine 
what caused this accident? A. I made some telephone calls 
to various agencies and some people did respond and they 

made these tests in my presence. 
72 Q. Did you place a telephone call to Potomac Electric 
Power Company! A. Yes, I did. 

Q. And did one of their representatives respond to your 
phone call? A. Yes, sir. 

Q. Do you recall the name of this representative? A. One 
of them was Mr. Jack Lichtenberg. 

Q. Did he actually physically conduct this test you men- 
tioned? A. Well, he and several other members of his staff 
were there and they were doing various tests which I didn’t 
undrstand because this all had to do with electricity. 

Q. Did they explain this to you? A. No, not at this parti- 
cular time they did not. 

Q. Did they explain it to you when the tests were com- 
pleted? A. They made certain remarks, after the tests 
were completed, of what their reasoning and opinion was 
as to what may have happened at the pool. 

Q. And did you question them also? A. I talked with 

them. I did not question, no. Idid not question them. 
73 Q. And as a result of these conversations did you 
make a written report? A. I did. 

Q. And was that report filed with the Homicide Squad? 
A. Yes, sir. 

Q. And is this report a regular document made in the 
regular course of your business as a Homicide detective? 
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A. This is true, sir. 
Q. And that is maintained on file at the Homicide Squad? 
A. That is correct, sir. 


THE COURT: If you wish you may read it to the 

jury. 

MR. BOLOTIN: Yes. 

‘«August 1, 1960. Re deaths of Donald E. Thomas, 
male, colored, 28 years, of 231 Douglas Street, Northeast. 
Pronounced dead at 3:30 p.m., August 1, 1960 at the Ban- 
neker Swimming Pool, 2500 Georgia Avenue, Northwest, by 
Dr. P. Batista of Casualty Hospital staff. Body removed to 
D.C. Morgue. Death apparently due to electrical shock. 

‘Rodney McKnight, male colored, 12 years, of 327 Elm 
Street, Northwest. Pronounced dead at 3:25 p.m., August 


1, 1960 at the Banneker Swimming Pool, 2500 Georgia Ave- 
nue, Northwest, by Dr. M. Perez of Casualty Hospital staff. 
Body removed to D. C. Morgue. Death apparently due to 
electrical shock. 


76 “Inspector Otto P. Foss and Captain Milton C. Reid 
on scene. Mr. Sutton Jett, Associate Superintendent 

of National Capital Parks, Republic 7-1820, Extension 2540, 
Mr. Henry Weedon of the same office and Mr. Paul Gill, 
electrical engineer for the National Capital Park, on scene. 
“Injury of John F. Wynn, Jr., colored, male, 24 years, of 
3729 - 18th Street, Northeast. Was removed from the Ban- 
neker Swimming Pool by Ambulance S4A to Freedmens 
Hospital, where he was treated and admitted by Dr. L. 
Jackson of staff for electrical shock. Condition good. His 
sister S. J. Wynn, same address, notified by No. 13 Precinct. 
Investigation revealed that about 3 p.m., Monday, August 
1, 1960, Ansel P. Kelley, white, male, 33 years, of the East 
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Potomac Park Motor Court, an electrician for Government 
Services, Inc., 1135 - 21st Street, Northwest, was installing 
overhead lights in the basement of the pump house at the 
Banneker Swimming Pool. His son, Paul Kelley, white, 
male, 1115 years of age, of the same address, was with his 
father at the time and was standing on the ground level of 

the above pump house. Ansel Kelley stated that he 
7 called to his son from the basement level and told him 

to turn off the switches at the top of the switch box 
which is located just inside the door of the pump house on 
the east wall. He was referring to the top three switches 
on the lefthand side of the pump house. The boy turned 
off these switches and Ansel Kelley then checked a location 
where he was installing a new line. After making his 
check he called to the boy again to turn the switches 
pack on. Panl Kelley began to turn the switches on 
again and continued to turn the switches below switch 
No. 3. These control the underwater lights to the swim- 
ming pool. At this time it was estimated by Willie Wil- 
liams, manager of the pool, that about 100 persons were in 
the pool, and as the lights came on in the pool several 
people suddenly were stricken. At that time no one knew 
why. There were screams and shouts and due to this Ansel 
Kelley turned off all the power to the pool. Paul Kelley 
stated he was standing in the pump house near the switch 
box and his father was working on the lights in the base- 

ment. His father called up to him to turn off the 
78 lights down where he was working. He turned off 

several switches on the left side of the switch box. 
After several minutes his father called to him again to turn 
on the same switches. He did not recall how many switches 
he had turned off and started turning on the same switches 
he had turned off and apparently he turned on several other 
switches as some of the pool lights came on. Then there 
was a lot of commotion in the pool and he heard someone 
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say something about electrical shock. His father then came 
up and turned off all the switches. 

‘About 9 a.m., Tuesday, August 2, 1960 responded to the 
Banneker Swimming Pool and met Mr. Jack Lichtenberg 
and Mr. Bob Webb of the Potomac Electric Power Company, 
who began a series of tests on the wiring which controls the 
pool’s lighting system. There are 15 lights on each side 
and 7 lights on each end of the pool and are wired individ- 
ually within a junction box located on the concrete walk 
around the pool. During test operations Mr. Lichtenberg 

and Mr. Webb found that there was apparently defec- 
79 tive wiring in Light No. 7 which is located on the east 

side of the pool 66 feet north of the southeast corner 
of the pool. It was also noted that there was about an inch 
and a half of water inside of the lens of this light. A 
check of the wiring was then started from the junction 
box toward the back of this light. The metal covering 
was removed and then is found a rubber gasket which is 
the same size as the junction box. Under this gasket 
there is a tar compound for protection of the wires. 
As these coverings were removed it was noted that 
water had sceped into the junction box and the insulation 
covering the wires to the above light. It was then found 
that there was a defect in the wiring four inches below the 
junction box. Mr. Lichtenberg then stated the following 
as possible causes: Moisture leaked through the junction 
box apparently due to faulty gasket, causing a defect in the 
wiring four inches below the junction box. The current then 
leaked through this defect into the pool via the light. As 
the current reached the water it sought a ground and 

traveled a straight line to the nearest drain, which in 
80 this case is located in the center of the pool about 12 

fect from this light. Any persons in the path of this 
current would receive electrical shock. The defective gasket 
and wiring was removed by Mr. Lichtenberg, same deposited 
with Property Clerk. 


(AT THE BENCH:) 
MR. FLANNERY: Your Honor, Mr. Bolotin read two 
pages of a statement and the Corporation Counsel has a 
copy of the original statement and it’s three pages. 


THE COURT: Mr. Bolotin read what was admitted in 
evidence. 
MR. FLANNERY: I think inadvertently Officer Cop- 
81 page may have neglected to give him page 2 of what 
is a three-page statement. 


82 WR. FLANNERY: Your Honor, I think it has been 
agreed that inadvertently page 2 of this report was 

left out and I think counsel can agree, with the Court’s per- 
mission, page 2 can be marked in evidence and made a part 
of this exhibit. 

THE COURT: Very well. 

WR. BOLOTIN : Yes, Your Honor. 

THE COURT: You may bring in the jary. 

MR. CONLYN: And will Mr. Bolotin read that? 

MR. BOLOTIN: Yes, I intend to read it, Your Honor. 
It was inadvertent; the officer didn’t realize that he 
had three pages. 


83 With the Court’s permission, the witness has handed 

me a third page, which he inadvertently failed to give 
me originally, and I would like to read this third page which 
is part of the officer’s report. 

THE COURT: Very well. 

MR. BOLOTIN: ‘Willie Williams, male, colored, 39 
years, manager of the Banneker Pool, stated he was on life- 
guard duty in the guard’s station on the east side of the 
pool and just south of the center line when the decedent 
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Donald Thomas, one of the lifeguards, was in the pool and 
came over to where Williams was located and looked as if he 
was in trouble. He managed to pull himself from the pool 
and looking up said, Willie, I have been shocked. Williams 
said he jumped from his seat and took Thomas by the 
shoulders and laid him prone on the ground. About that 
time he became unconscious without saying anything 
further. At the same time Williams noticed a young boy on 
the bottom of the pool who was motionless. About 
84 that time there was confusion and other swimmers 
hurriedly leaving the pool. At this time another life- 
guard, John F, Wynn, jumped into the pool for the young 
boy. Wynn then became stricken but managed to fight his 
way out of the pool and collapsed. Another person not 
known to Williams retrieved the young boy from the pool. 

“John F. Wynn was interviewed on Ward 5 at Freedmens 
Hospital and stated that he was on lifeguard duty on the 
west side of the pool when there was a sudden commotion in 
the pool. Not knowing at that time the cause of the trouble 
he looked to the east side of the pool and saw the form of 
a boy on the bottom. Wynn took to the water and said as 
soon as he struck water he felt a severe shock. As he went 
deeper the shock became less severe. He reached the loca- 
tion where the boy was on the bottom and got hold of him, 
but again the shock became so severe he was unable to bring 
the boy up. He then felt as if he was losing his senses and 
fought his way up and out of the pool and then collapsed. 

““It was stated by the above Mr. Sutton Jett that the 
85 Banneker Pool is located on Federal Property and 

assigned to the National Capital Parks and is sub- 
let by them to the General Services, Inc. 

“Mr. Thomas Lewis, D. C. Electrical Inspector, was 
called to the scene and stated that since the above conditions 
were such, his office had no jurisdiction to make an inspec- 
tion of the pool’s electrical equipment. 
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“The Potomac Electric Power Company was then con- 
tacted and their safety engineer, Mr. Jack Lichtenberg, 
and Mr. Bob Webb of their Special Services Division, re- 
sponded to the scene and made an inspection. After this 
inspection Mr. Lichtenberg reported that the underwater 
light on the east side of the pool and just south of the center 
line was charging the water in the pool with 70 volts and at 
one time during the test it went to 80 volts. In order to 
make more conclusive tests Mr. Lichtenberg requested the 
pool be drained and they would return at 9 a.m., August 
2, 1960 to conduct this further test. Mr. Jett ordered the 
pool closed and drained. All parties will return to be 

present for future tests. Photographs of the pool 
86 and pump house were made by Private Bernard of 
the ID Bureanu.’’ 

Signed Edwin C. Coppage and Ray C. Schwabb. 


87 Q. Officer, I hand you Plaintiff’s Exhibits 11 and 
12 and ask you if these are two different views of 
the particular light in question? A. This is correct, sir. 
These are one and the same. 
Q. Different views of the same light? A. Yes, sir. 


88 BY MR. BOLOTIN: 
Q. I hand you No. 8 and ask you if the particular 

light is shown on that? A. It is, sir. 

Q. Would you put a little X mark on the light we are 
talking about with this red pencil? 

(The witness complied.) 

Q. And does this same light appear on Exhibit 3? 
A. Yes, sir. 

Q. Will you mark it on Exhibit 3 with the same red 
crayon? 


(The witness complied.) 
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MR. BOLOTIN: The officer has marked, Your Honor, No. 
8 and No. 9. 


e ° ° ° e e e e es e 


Q. Officer, I notice the report has reference to the removal 
of a defective gasket and wiring. Do you have those 
89 with you? A. Yes, sir. 
Q. Would you show them tous? A. This is the gas- 
ket and two sections of wire from the light which the photo 
shows. 


MR. BOLOTIN: May I have this marked, Your Honor, 
the gasket first and then the wiring also. 
(Gasket marked Plaintiff’s Exhibit No. 13 for identifica- 
tion; 
Two sections of wire marked Plaintiff’s Exhibit No. 14 
for identification.) 


° e ° e . ° e e e ° 
MR. BOLOTIN: This is Plaintiff’s Exhibit 13, the rubber 
gasket mentioned in the report, and this is Plaintiff’s 

90 Exhibit 14, which is the wire mentioned in the report. 


BY MR. JOHNSON: 
Q. At the time that you came back the next morning was 
the Electrical Inspector there on that occasion? A. You 
mean the D. C. Inspector? 
Q. D.C. A. No, sir. 


CROSS-EXAMINATION 
BY MR. CONLYN: 
Q. Referring to the last page of the exhibit, your state- 


ment Mr. Bolotin read, which I think is actually the second 
page, near the bottom of the page you state: 
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“Mr. Jett ordered the pool closed and drained and all 
parties will return and be present for further test.”’ 
Is that Mr. Jett you refer to Mr. Sutton Jett Associ- 
94 ate Superintendent of National Parks, referred to 
in the heading? A. This is correct, sir. 


JACK LICHTENBERG 
called as a witness, having been duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 


BY MR. BOLOTIN: 
Q. Will you state your full name, sir? A. My name is 
Jack Lichtenberg. 


° e ° e ° e e e e e 


Q. Where are youemployed!? A. Potomac Electric Power 
Company. 


95 Q. And how long have you been employed by that 
company? A. Thirty-one years. 

Q. And in what capacity? A. I am Chief Tester, Distri- 
bution. 

Q. What was the nature of your employment on August 
1, 1960? A. Essentially the same job. I am not certain 
whether it was that job title. I believe it was. 

Q. And did part of your work include the investigation 
of accidents? A. Part of it did, yes, sir. 

Q. What is the nature of your background, your formal 
education? A. Thirty years of test work. Lama registered 
professional engineer in the District of Columbia, electrical 
engineering. I attend Capitol Radio Engineering Institute. 

Q. Mr. Lichtenberg, did you have occasion to go to the 
Banneker Pool on the afternoon of August 1, 1960? A. I did, 


sir. 
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Q. What did you find when you arrived there? 


° ° ° ° ° * e . ° 


A. On August Ist two of my test personnel made preliminary 
tests and determined that there was electric potential in 
the water. 

Q. What does that mean? 


THE WITNESS: There was electricity in the water, in 
simple words. 


e * ° . ° ° e e e ° 


Q. What specifically was the amount of voltage de- 
tected in the water? A. At one point we measured 

40 to 50 volts. At another point we measured 70 and 80. 
Q. Were these tests made in close proximity to an under- 


water lighting fixture? A. Eventually the tests led us to 
the underwater lighting fixture. By that I mean we traced 
the path of the electricity to the fixture. 

Q. I take it you determined that the current was coming 
from this particular fixture? A. That is correct. 

Q. Did you determine or notice the reason for the current 
escaping into the water? A. Not on the first day. 

Q. I take it the water was still in the pool the first day? 
A. That is correct. 

Q. And then when did you next return to the pool? 
98 A. We returned the next morning, on August 2nd. 

Q. And had the water been taken out of the pool at 
that time? A. That is correct. 

Q. And it was then you determined, I take it, the cause 
of the electricity escaping into the water? A. We located 
the source as being a defective fixture. 

Q. Will you tell us about that, more precisely what you 
mean by the source being a defective fixturet A. Through 
our tests we determined that the source of the electricity was 
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an electric fixture recessed in the wall of the swimming 
pool. Further tests and inspection indicated that this fix- 
ture was defective. 

Q. Defective in what respect? A. It had water in it, so 
it was leaking water; and because there was water in it the 
water was making contact with the electrical parts, with 
the electrical wires in the fixture. 

Q. You say electrical wiring? A. Electrie wires in the 
fixture, your lamp, your wires that led to the fixture. 

Q. That is what I was going to ask you. Was the water 

making contact with the wires in the fixture or the 
99 wires leading to the fixture? A. My analysis indi- 
cates in the fixture. The fixture was almost half full 


of water. 

Q. Did you notice the wiring which led to the fixture? 
4. Eventually we pulled that wiring out, yes. 

Q. And what did you observe about that wire? A. It was 


a rubber-jacketed wire. Eventually we found a defective 
spot in the wire, in the outer jacket. We opened that jacket 
and found two of the wires had burned off. 

Q. Was this, then, the particular defect, that is the 
burned wires, the particular defect which cause the current 
to escape to the water? A. That would be difficult to say 
that this was the cause; but because of the broken wires, 
that meant that the electricity had to return, and the path 
of return was through the fixture and through the water to 
a drain in the bottom of the pool. 


100 Q. Will you explain that in layman’s language, Mr. 
Lichtenberg, starting with the broken wires? A. May 
I draw a picture, sir? 
THE COURT: Yes, indeed. 
Q. Let me ask the witness first if these are the wires you 
are talking about? I show you Plaintiff’s Exhibit 14 and 
ask you if these are the wires that you are talking about? 


A. Yes, I believe they are. 


(The witness approached the blackboard.) 

THE WITNESS: This is the swimming pool wall. This 
will be the bottom of the pool. Here is a drain there for 
the water to drain out of the pool when you drain the water 
or circulate the water in the pool. There is a niche cut back 
into the wall and in this niche is a light fixture. This is a 
hemispheric can with a light socket and a bulb in here. This 
was connected through a rubber hose up to the deck, where 
there was an electric box. The wire had burned in half, two 

of the wires there. There are three wires in the 
101 electrical cord. 


A. Two of the wires were burned in half. 

Now electricity must have a path in and a path out. The 
normal path is for the electricity to come into the lamp 
and then come back out of the lamp and your lamp lights. 

The return wire was burned in half somewhere in this 
area here. I would have to refer to my notes to give the 
exact location. 

Since this return wire was broken the electricity now 
returned through the water that was in the fixture, through 
the water in the pool, to the drain which was the metal 
outlet. So you have an electrical path, electricity going into 
the lamp, coming back out into the pool drain. 


Q. What is the significance of the break in the wire with 

reference to allowing the current to proceed through 

102 the drain? A. The wire that was broken was the 

return wire that the normal path of electricity would 

follow. Since the wire was broken the electricity took the 
alternate path, which was through the pool to the drain. 


50 


Q. So I take it if the wire had not been broken the electri- 
city would have returned through that wire back to some- 
place else, is that correct? A. That is correct. 

Q. Now what is the normal water level in the pool? 
Would it be above the light or below the light? A. Normal- 
ly somewheres above the light. 

Q. Would this be approximately correct, where I have 
my chalk? A. I can’t tell you exactly where the normal 
water level in this pool was. However, in most pools the 
water level is above the light. 

THE COURT: I would like to ask you this. When the 
electricity goes through the pool is it permeated through- 
out the entire pool or does it follow a certain path in the 
water? 

THE WITNESS: It would permeate throughout the pool. 

However, the main path—the major concentration 
103. would be in the direct path to the drain or to the out- 
let. 

THE COURT: How many volts would be sufficient to 
shock a person severely? 

THE WITNESS: That is a difficult question to answer, 
Your Honor. Different people have different amounts of 
of resistance and it is conceivable for a man to be shocked 
with a one volt flashlight battery and other people—I have 
seen electricians put their finger in a light socket, which is 
a very foolish thing to do, to test for current. It depends 
on the individual’s physical condition. 


BY MR. BOLOTIN: 
Q. Then would a person in the path of the current receive 
a greater electrical shock than a person outside the path 
of the current? A. That is conceivable. 
Q. And what effect does the fact that there is water 
present have upon the person in the path of the current? 
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104 A. From my own experience, a person in the water 

would have a reduced electrical resistance and a smal- 
ler amount of current would probably have a greater effect 
on him. 

Q. That is what I meant. A person in water would be 
subject to a greater effect upon him by current by the fact 
he is in the water than if he were out of the water, is that 
correct? A. That is correct. 

THE COURT: I suppose that is the reason why people 
have been electrocuted by being in a bathtub and touching 
the electric switch. 

BY MR. BOLOTIN: 

Q. That is correct, sir. A. That is correct. 

Q. When you talked about this line being the deck, I 
I assume you mean that is the top of the pool where people 
walk around? A. That is correct. 

Q. And this box, then, faces the deck, is that correct? 
105 A. That box is recessed into the deck. 

Q. Where was the water that you mentioned you 
found? You found some water, I think you said, in a fixture? 
A. The water in the fixture was in the fixture with the lamp. 

Q. That is in this fixture here? A. That is correct. 

THE COURT: When you say in the fixture, you mean 
inside the lamp? 

THE WITNESS: Inside the fixture. The lamp is in the 
fixture. 

Q. Was the wire that had the break moist or rotted? 
A. AsI recall, it was moist. 

Q. And what effect did this have on causing the break in 
the wire? A. Moisture is certainly not conducive to insula- 
tion maintaining its good characteristics. It would cause 
it to break down over a period of time, cause it to deterio- 
rate. 

Q. What is the function of insulation? A. To protect 
and prevent leakage of electricity. 
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Q. Then I take it that this black rubber which surrounds 
the three wires is what you engineers call the insula- 
106 tiont A. That is correct. 
Q. And this protects against electricity seeping out- 
side? A. That is correct. 

Q. I hand you Plaintiff’s Exhibits 11 and 12 and ask if 
you can recognize this as being the fixture you are talking 
about on the blackboard! A. Yes, sir, they are. 

Q. Then I hand you Plaintiff’s Exhibits § and 9 and ask 
you if this is the location, where the X appears, is the loca- 
tion of the fixture we are talking about? A. This is the 
location. 


Q. From your observation of the rubber cable or rubber 
insulation, rather, could you determine approximately how 
long it had been moist; that is, a short period or long period? 
4. I could not determine, sir, how long it had been moist. 

THE COURT: Can yon tell us this. Is the break and 


deterioration of the fixture and the break in the wire a 

result of a gradual process or did it appear to be a sudden 

occurence? 

THE WITNESS: The deterioration would come as a grad- 
ual process. 

107 THE COURT: And the break? 

THE WITNESS: The break, at some point in the 
deterioration the electricity would then leak from wire to 
wire, possibly, and you would have a sudden eruption that 
would cause the break, a short circuit between the wires 
that would cause the break. 

BY MR. BOLOTIN: 

Q. Is that what is called a short circuit, sir, the fact that 
the wires touch each other? A. That is correct. 

Q. By wires I assume you are talking about the copper 
portion inside, is that right? A. That is correct. 

Q. Which I am holding with my finger? A. That is 
correct. 
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It is not necessary for the wires to absolutely touch each 
other. You may have the water in there that would be 
part of the connection between the wires. 

THE COURT: Mr. Lichtenberg, when you say the de- 
terioration was a gradual process, would you have an 
opinion as to how long a process it might be, a day, a week, 
a month or a year? 

THE WITNESS: It would vary with the type of 
108 material. The materials that we are using today are 

buried directly in the earth and the deterioration 
would be 40, 50 years. Some of the rubbers that were used 
25, 30 years ago had a life of 20 to 30 years. 

THE COURT: Well, what would you say about the par- 
ticular equipment here? Can you form an opinion as to 
how long that deteriorating process had continued, in a 
general way? 

THE WITNESS: I don’t believe I could form an opinion 
on this, sir. These were wires in a swimming pool atmosphere 
where the water is normally treated with chemicals and 
it would be difficult to say that it happened in a day or a 
week or a month or a year. 

BY MR. BOLOTIN: 

Q. What would the effect of the chemicals be in reacting 
upon these wires? A. They would hasten the process of 
deterioration, unless the wires were specifically compounded 
to protect against this particular chemical. 

THE COURT: Is it customary to make periodic inspec- 
tions in order to see whether deterioration had started? 

THE WITNESS: I cannot answer that for the industry, 

sir. I don’t know. In the power industry on high 
109 voltage cables you do make periodic inspections. 
THE COURT: How about low voltages? 

THE WITNESS: I can’t answer that. That falls within 

the area of the local jurisdictions on house wiring. 


ct 


THE COURT: J am not referring to what the regulations 
are. I am referring to the question whether there is any 
custom or practice in the industry. 

THE WITNESS: The customary practice, I believe, 
would be to not make periodic tests. 

THE COURT: I see. 

BY MR. BOLOTIN: 

Q. Now the fact, however, of the reaction of water and 
chemicals upon wiring is something that was well known 
to the industry in August, 1960, is that correct? A. I believe 
$0. 

Q. It was well known to the industry long before 1960? 
4. I don't know how to answer your ‘‘well known.’’ Some 
people in industry were more cognizant of a situation than 
others. 


110 Q. Isn’t it customary, Mr. Lichtenberg—I will ask 

you is it customary to have some kind of a ground 
wire in this area to prevent electricity from escaping into 
the pool? A. One of the wires in this three conductor piece 
of cable is a ground wire. 

Q. And what was the condition of that ground wire as 
you observed it on the day of your inspection? A. That was 
one of the two wires that was burned in half. 

Q. I take it, then, if the ground wire was not burned the 
carrent would have returned via the path of the ground 
wire? A. That is correct. 

Q. Can you look at these exhibits and tell us which 
111 is the ground wire? 
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A. The red wire will be the protective ground, the white 
wire will be the neutral. 


Q. Where is the grounding system located in this situa- 
tion? A. The grounding system in this situation would be 
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your deck box and the conduit pipes that run from the deck 
box to the switch box. 


115 BY MR. BOLOTIN: 
Q. I think you mentioned that these wires, the copper 
wires, were No. 16, is that correct? 


° ° ° e e ° ° 


A. They appear to be approximately 16. 

Q. What is meant by that, Mr. Lichtenberg? A. No. 16 
is the wire size according to the American Wire Gauge. 
It identifies the physical dimensions of the wire. 

q. The physical dimensions of the copper wire within the 
insulation, 1s that correct? A. That is correct, the physical 
dimensions of the copper wire. 

THE COURT: You mean the diameter of the wire? 

THE WITNESS: The cross-sectional area. In this 
116 particular case you have a number of wires, so it 

would be the total cross-section area. 

BY MR. BOLOTIN: 

Q. And these wires connected what with what? A. These 
wires connected the lamp in the fixture to the main wires 
in the deck box. 

THE COURT: They connected the fixture with the main 
wire? 

THE WITNESS: The main wire in the deck box, the 
box on top—on the floor level or ground level of the swim- 
ming pool. 

Q. Then this would be the area— 

THE COURT: The box you refer to is not the meter, 
is it? 

THE WITNESS: No, sir; this is a junction box or a 
small box where the wires terminate. 

Q. Is it correct, then, to state that this is the junction box 
that you drew; is that right? A. That is correct. 

Q. And it’s just below the deck of the pool? A. Correct. 
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Q. And the wires that I am talking about are the wires 
which connect the lamp with the junction box? 


117. A. Connect the lamp to the junction box, yes. 
& . es e . e e 


THE COURT: Was the neutral wire one of those that 
was broken? 

THE WITNESS: Yes, it was, sir. 

THE COURT: There were two wires broken, were there 
not? 

THE WITNESS: There were two wires broken. 
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THE COURT: The ground wire and the neutral wire? 
THE WITNESS: Yes. 
1is BY MR. BOLOTIN: 
Q. Actually, there are three wires, I notice, in this 
group of wires I showed you. What is the third wire for? 
‘4. There are three wires. The black wire brings electricity 


into the lamp. The white wire takes it back out. That is 
your neutral wire. The red one was a ground wire to 
ground the fixture, ground the circuit as a protective 
ground. 

Q. So am I correct in saying that if a short circuit occurs 
the function of the ground wire is to return the electric 
current to the junction box? A. That is reasonable. 


119 BY MR. BOLOTIN: 

Q. If the ground wire had not been broken, I take it 
that the current would have returned through the ground 
wire back to the junction box? A. It is a reasonable as- 
sumption, and I am presuming you are suggesting that the 
neutral was broken and the ground wire not broken. If the 
neutral is intact the return of electricity would be through 
the neutral. 

THE COURT: Suppose the neutral wire was broken and 
the ground not broken, what would have happened? 
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The WITNESS: If the neutral were broken and the 
ground not broken, then the return would be through the 
ground wire. 


120 Q. Was this cable that I showed you with the three 

wires inserted in any other protective device? A. 
The cable which you have in your hand was inserted in a 
section of rubber hose that connected the lighting fixture to 
the deck box. 

Q. What was the condition of the rubber hose which you 
just mentioned running from the light fixture to the box? 
‘A. It was in a deteriorated condition. 

Q. And was there water in that rubber hose? .A. I believe 
there was. 


THE COURT: What was the size of the circuit 
breaker? & 

THE WITNESS: 35 ampeys. 

BY MR. BOLOTIN: 

Q. Now further down the page there is a reference to a 
No. 16 wire, and I take it you are again referring to the wire 
[have inmy hand? A. That is correct. 

Q. Isn’t it a fact, Mr. Lichtenberg, that a 35 amp. 
126 circuit breaker is not the appropriate size to be used 

with a 16 gauge wiret A. The circuit breaker was 
not used with the 16 gauge wire, sir, 

Q. What is the purpose of the circuit breaker? A. The 
circuit breaker, as I refresh my memory from my notes, 
controlled a cireuit with No. 8 wire, and tapped off from 
this No. 8 wire would be the various lamps on this circuit, 
which I believe was No. 29. 

THE COURT: You mean that this circuit breaker had 
no connection with this part icular broken wire? 
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THE WITNESS: The circuit breaker controlled the 
whole cirenit. This broken wire was just one tap supplying 
one lamp off the circuit. 


e e ° ° . 


127 BY MR. BOLOTIN: 

Q. Mr. Lichtenberg, what function does a circuit 
breaker perform in this particular instance? A. If you had 
a short circuit or overloaded curcuit it would trip off and dig- 
connect the circuit. 

Q. You mean it would cut off the circuit. A. That is cor- 
rect. 

Q. Isn’t it a fact that No. 16 gauge wire is too light or 
inadequate a wire to trip a 35 amp. circuit breaker? A. A 
No. 16 wire on a light fall would probably burn off before the 
circuit breaker tripped. 

THE COURT: I am going to ask the witness some ques- 
tions in ordinary simple elementary English. 


Was this size cirenit breaker suitable for the purpose for 
which it was used? 

THE WITNESS: Yes, it was, sir. 

MR. BOLOTIN: Except that the witness has stated that 
a No. 16 wire—you tell me whether I am correct—No. 16 
wire would be too light to trip or cut off a 35 amp. circuit 
breaker. 


THE WITNESS: That is true. 
The 16 wire, Your Honor, was connected to a main 
128 run. The circuit breaker was protecting the main 
run, not the individual 16 wire. 
COURT: In other words, the circuit breaker had 
nothing to do with this accident, is that it? 
THE WITNESS: That is correct. 


BY MR. BOLOTIN: 


Q. Then with the 16 gauge wire having become broken 
or fractured, wouldn’t it have been the job of the circuit 
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breaker to cut off the current as soon as this fracture 
occurred? A. That is in the area of design and I don’t 
know what was in the designer’s mind when he designed 
the pool layout here. Had I been designing a pool I might 
have designed it differently. 

Q. In what respect? A. I might have had different size 
wire, I might have had more circuits, I might have had less 
circuits. I can’t give you a design answer without sitting 
down and engineering it. 


e ° ° * e e e ° e e 


136 MR. JOHNSON: Al right, sir. I would like to offer 
the two sections of the District of Columbia Code—if 
Your Honor will indulge me. 
Your Honor, I would like to introduce Section 2595, the 
interior—this is of the National Electric Code. 


139 THE COURT: This National Electrical Code is a 
set of standards recommended by the National Board 
of Fire Underwriters for electric wiring and apparatus. 
It does not have the effect of law or of government regula- 
tions. The Court will admit the particular section not as 
binding on anyone and certainly not as binding on the 
defendants, but merely as some evidence of what the re- 
quirements of due care were as of the time this Code was 
published. That was 1957. 
(Plaintiff’s Exhibit No. 18 for identification, Section 
2595, was received in evidence.) 
THE COURT: Now if you wish you may read that sec- 
tion. 
MR. JOHNSON: ‘‘No. 2595 - Interior Raceway and 
Equipment. 
“The size of the grounding conductor for conduit, cable 
sheath or armor, and other metal raceways or en- 
140 closures for conductors, and for equipment, shall be 
not less than given in the following table, except that 
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where connected to electrodes as described in Section 2583, 
the grounding conductor need not be larger than No. 6 
copper or its equivalent: 

**Rating or setting of automatic over-current device in 
circuit ahead of equipment, conduit, etc., not exceeding 
(amperes) : 

‘+20 amperes, copper wire, No. 16; conduit or pipe, half 
inch: electrical metal tubing, half inch. 

‘30 amperes, No. 14 copper wire; half inch conduit; half 
inch electrical metal tubing. 

‘40 amperes, No. 12 copper wire; half inch conduit; half 
inch electrical tubing.’’ 


se e e s es e e > * 
BY MR. JOHNSON: 
Q. Directing your attention to the portions that I have 
just read to you, sir, from the National Electric Code, with 
a 35 ampere circuit breaker in line what size copper wire 


should have been installed in the system, with refer- 
141 ence to where this No. 16 wire was installed? A. May 
I look at the Code, sir? 

Q. Yes, sir (handing). A. This is an advisory code, and 
if the advice were followed it should be a No. 12 wire as the 
grounding wire. 

THE COURT: It should be 12 instead of 16? 

THE WITNESS: Yes, sir. The sizes are inverse; the 
smaller the number, the larger the wire size. 

BY MR. JOHNSON: 

Q. And if you had a No. 16 wire in there, what size cir- 
cuit breaker should you have had in there? A. Are you 
referring to the grounding wire? 

Q. Yes, sir. A. According to this advisory table, if you 
had a 16, a 20 ampere circuit breaker would have been 
advised. 

Q. In other words the type of circuit breaker that you 
first mentioned that you thought was there? A. That is 
correct. 
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153 ANTHONY P. SCHMITT 
called as a witness, having been duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. BOLOTIN: 


154 Q. What is you present occupation or profession? 

A. Iam a professional electrical engineer on electri- 
cal construction work, in charge of the construction crew 
at Central Armature Works. 


Q. How long have you been in this business? A. I have 
been at Central Armature Works for 21 years. I graduated 
from Catholic University in 1933 as an electrical engineer. 

Q. Catholic University? A. That is right, in 1933. 

Q. Have you engaged in this line of work since you 
155 graduated from school? 
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Q. Mr. Schmitt, I am making inquiry concerning an ac- 
cident which occurred at the Banneker Swimming 
156 pool on August 1, 1960. Did you have occasion to 
visit Banneker Pool after that date? A. Yes, I did. 
I was called in by the lawyer, Mr. Richard— 
Q. You were called in by a lawyer? A. A lawyer, Mr. 
Richard Galiher. 
Q. And I assume you made a visual inspection of the 
pool and its electrical facilities, is that correct? A. I did. 
Q. Did you make a particular check of what was claimed 
to be a faulty underwater fixture? A. I did. 
Q. Will you tell us what you found in connection with 
your visual inspection of this faulty underwater fixture? 
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A. When I went to the pool I looked at the electrical system. 
I did not see the fixture. I did not see the faulty cable at 
the time. But I did look at the electrical connections, elec- 
trical layout of the drawings, in which I found that there 
was a No. S branch circuit feeder which was attached to a 35 
ampere circuit breaker in the light panel that served four 
of the five hundred watt underwater fixtures in the pool. 
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137 THE WITNESS: I found on the drawings, visual 

observation, a No. 8 wire. No. 8 is good for 40 
amperes in Type R wire. It was a lead covered cable, of 
course, from which was tapped—later I found the cable, 
which I see is in evidence here— a three conductor No. 16 
cable, which is only good for 10 amperes. This No. 8 wire 
was attached to a 35 ampere single pole breaker— 
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THE WITNESS :—single pole breaker in the light panel. 
This is against the National Electrical Code. 

THE COURT: Will you just state what was against the 
National Code, specifically? 

THE WITNESS: The 35 ampere breaker with a No. 16 
wire tap. 

THE COURT: I thought you said No. 8 Wire. 

THE WITNESS: No, the No. 8 wire is the main branch 
feeder, Your Honor. That is good for 45 amperes attached 
to a 35 ampere circuit breaker. Totally within the Code, 

the National Code. But the tap wire went to the 
158 fixture is only a No. 16 wire, which is good for 10 
amperes. 

THE COURT: Yes, but what was the violation of the 
Code? 

THE WITNESS: The violation of the Code was the tap, 
sir. The No. 16 wire tap is the only violation of the National 
Electrical Code. 
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THE COURT: And it was a violation why? 

THE WITNESS: Well, the Code section— 

THE COURT: Tell us in ordinary layman’s language. 

THE WITNESS: It was because, in my ordinary lan- 
guage, a No. 35 ampere breaker having on it a No. 16 wire, 
which is only good for 10 amperes, will burn in half before it 
can trip the 33 ampere breaker. 

THE COURT: Then the violation was in connecting the 
No. 16 wire with the 35 ampere breaker? 

THE WITNESS: That was the violation. 

THE COURT: Does that mean that the wire should have 
been larger or the circuit breaker should have been smaller: 
which it it? 


THE WITNESS: Either one, Your Honor. The wire 
should have been larger. Since they were looking at it 
from the voltage drop, they like the heavier wire, no doubt. 

THE COURT: In other words, the wire should have 


159 been larger? 

THE WITNESS: It should have been larger. It 
calls for a No. 12 wire tap, sir, instead of No. 16. No. 12 
will carry 20 amperes of current. 

THE COURT: Thank you. I have it now. 

BY MR. BOLOTIN: 

Q. Mr. Schmitt, do you recognize these wires, Plaintiff’s 
Exhibit No. 141 A. Yes, I saw them in the detective’s 
office, Sergeant Eddie Coppage. 

Q. When you talk about a tap, am I correct in stating in 
layman’s language that this No. 16 wire connected from 
the lamp, using this as the lamp, to the No. 8 main cable? 
A. Yes. 

Q. Is that what you mean by a tap? A. That is right, sir. 

Q. And is it correct to say that in using— I will withdraw 
that. 

Is the No. 12 wire that you mentioned to the Court a 
while ago a heavier wire than No, 16? A. Yes, it is. 
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Q. And No. $ is still heavier? 
THE COURT: We were told by the other witness— 
A. No. Sis heavier. 
is) THE COURT: The smaller the number the bigger 
wire. 
THE WITNESS: Absolutely right, Your Honor. 
BY MR. BOLOTIN: 

Q. So that what did you observe visually that happened 
to this wire that caused the current to go into the water? 
‘4. I didn’t see—I was there later than when the fixture 
was pulled out. I can only take Sergeant Edwin Coppage’s 
word that the fixture was about one-third filled with water. 
I saw the cable where a wire had been burned in half. As 
my former testimony was, the wire was grounded out, 
endeavored to carry the current back to the source of power. 

THE COURT: What did you say happened to the ground 
wire? 

THE WITNESS: The ground wire was endeavoring to 
carry the shorted current back to the source of the power 
to trip the circuit breaker, but because of the water present 
the voltage was being siphoned off. As a result, with the 

lower voltage, the source of power was endeavoring 
161 to fill the gap, like a hole in the dike. It kept flowing 

out, bringing in more current, and as a result the 
wire burned in half because it could not take the excessive 
current required to trip the circuit breaker. 

BY MR. BOLOTIN: 

Q. What do you mean by trip the circut breaker. A. On 
an overload the current—the circuit breaker is designed 
for a certain capacity steady flow of current and it will trip 
if it exceeds that capacity for a certain length of time. 
There is a certain lag, of course, but after a length of time 
if the current is exceeding the 35 amperes it will trip it. 

Q. Does that mean in layman’s language that the circuit 
breaker will—A. Will open. 
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Q. Will open and cut off the current leading to the defect? 
A. That is correct, will open the ungrounded wire. 
THE COURT: Do you mean that because of the trouble 
with the ground wire the voltage increased? 
THE WITNESS: The voltage decreased because it was 
siphoned at different paths. In other words, it was taking 
the path through the water, as well as through the 
162 copper wire itself. 
THE COURT: But why couldn’t it trip the circuit 
breaker? 
THE WITNESS: Because there was not enough current 
able to be conducted through the No. 16 wire and it burned 
in half because of the moisture around it. 


BY MR. BOLOTIN: 
Q. Mr. Schmitt, from your experience can you tell us 
whether the use of a 16 gauge wire with a 35 ampere cir- 


cuit breaker has ever been regarded as a proper standard? 
A. No, it hasn’t. We normally go and design according to 
the codes. 

Q. Irrespective of the code, from your experience as an 
electrical engineer? A. It’s not safe. It’s like a fuse. 

Q. So what would have been the proper size circuit 
breaker to have used with this 16 wire to have prevented 
this accident? A. No. 15. That was too much current for 
the amount of lights that were on the circuit, so therefore it 
would have tripped, anyway. 

THE COURT: I think you have already brought out 

from the witness that No. 12 wire should have been 
163 used instead of No. 16. 

THE WITNESS: That settles it right there. 

BY MR. BOLOTIN: 

Q. Now, Mr. Schmitt, did you find out what this cable 
and three-phase wire was inserted in?’ This wasn’t exposed 
like this, was it? A. No, it was connected from a junction 
box up on the surface of the pool, tapped on the No. S$ wire, 
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and ran through a piece of brass pipe, down to the window- 
well from where the fixture was contained therein, and a 
piece of rubber hose was attached to the end of the brass 
pipe and tied onto the fixture with ordinary water-type 
fittings. Then that cable, the three conductor Tyrex cable 
there, was pulled through the brass pipe, into the fixture. 

The junction box itself was filled with pitch up above to 
try to keep the moisture, surface moisture from seeping 
down through that cable. There was water on top of the 
pitch: I saw that. 

Q. Where was this pitch you are talking about? A. The 
pitch is in the junction box on the surface of the swimming 
pool walkway. 


° ° . . ° 


164 BY MR. BOLOTIN: 

Q. What was the connection between this Plaintiff’s 
Exhibit 14, the hose and wire, with the water hose you just 
mentioned? You mentioned a water hose, I believe. 

THE COURT: That is the first we have heard about a 
water hose. What water hose? 

There was a rubber hose that Mr. Lichtenberg testified 
about. Is that what you are inquiring about? 

THE WITNESS: That is the same thing, Your Honor, 
the water hose and the rubber hose are the same. I am using 
it synonymonsly. 

THE COURT: I see. 

Q. Did this wire pass through this rubber or water hose? 
A. Yes, it did. 

Q. What was the condition of that rubber hose? A. What 
I saw was dry rotted; and to me, that is where the seepage 
no doubt originally took place, was through that dry rot 
in the rubber hose. 

THE COURT: Is that a slow process? 

165 THE WITNESS: Yes, it is. 
THE COURT: Or something that happens quickly? 
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THE WITNESS: A slow process, Your Honor. 

BY MR. BOLOTIN: 

Q. Were you able to form an opinion about how long 
this process may have been developed over? A. My guess, 
it’s purely a hypothetical guess, is two to five years. 

Q. Now coming back to the accident, what happens to the 
electric current—what happened to the electric current in 
this case when it wasn’t able to return to the source of 
supply? A. It is naturally going to try to seek a route back to 
that source of power, as I said. One of the routes back is 
down through a ground. And in this case there was water, 
which has its salt and catalytic actions that would enable 
it to conduct down through apparently the ground or the 
drain pipe and that, in turn, is in the ground, and through 
devious methods it was able to go back to the source of the 
initial ground. 

Electrical design work requires that you have to have a 
ground wire attached to a water pipe or some driven ground 

rod, electrode, or you can just bury some salt and 
166 attach a bare wire or copper wire down to it. 

In this case you normally have the ground wire 
attached to the water pipe which, in turn, is in the ground 
itself. 

So far as I am concerned, the drain pipe would act as a 
source of ground return for that electricity. 


Q. What effect would this electric current have, to your 
knowledge, in passing through water, upon persons being 
in the path of the current? A. Well, if they got in the 
path of that current, naturally, if it goes through the body 
and hits the heart it’s going to electrocute them, a strong 
enough dose. I cannot tell you what is the exact dose re- 
quired to kill a person. 

Q. Was there a method in use in 1960 in connection with 
making this type of fixture waterproof to prevent current 
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from going into water? A. That fixture was designed for 
waterproof, yes. 

Q. Then why didn’t the eurrent—why did the current 
continue through the fixture into the water? A. Be- 
cause of the defective water hose. 

THE COURT: Yon say the fixture was supposed to be 
waterproof? 

THE WITNESS: It’s supposed to be waterproof 
through that rubber hose connection. 

THE COURT: How did the water get into it? 

THE WITNESS: As I said, my surmise is that the de- 
fective rubber hose was cracked enough to allow seepage. 
‘Also, it could have been seeping down from the top junc- 
tion box through the pitch, over the period of hot and cold, 
contraction and expansion: it could have separated a little 
bit from the rubber hose and the water could have seeped 
down there also. 

BY MR. BOLOTIN: 

Q. Well, then what could have been done in 1960 to have 
prevented this type of condition? A. The same as today, 
just maintenance. 

THE COURT: What is your answer? 

THE WITNESS: Maintenance. Observation to see if 
any of the connections are defective. 

Q. Testing, examination, visual examination? A. 
168 That is right. Also, you could take what we call a 

megatest on the wire, just to see whether or not there 
is moisture in the wire. In the case here, it seems to me it 
was observation. 
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BY MR. JOHNSON: 

Q. Mr. Schmitt, what could have been done in the electri- 
cal installation to have prevented such an accident as did 
happen at this time? A. The ground wire increased to No. 
12 wire should have tripped the circuit breaker. 
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169 Q. What could you have done other than merely by 

increasing the ground? Is there any other thing 
you could do? A. Like we testified earlier, reduce the cur- 
rent tripping characteristics of the circuit breaker. That 
is the best one. 

Q. And how may that have been done? A. Changing the 
cireuit breaker itself physically and putting in a lower ca- 
pacity. 

Q. Is there any other thing that could have been done 
beside that? A. Increase the size of the wire. We have 
been through that. That is the two. 


171 BY MR. FLANNERY: 

Q. Did you ascertain, Mr. Schmitt, that there had 
been water in this underwater lighting fixture due to seep- 
age? A. I said I surmised that it was from what the other 
person said. I did not see the fixture to see the actual 
water in there, but I would assume that it was, from the 
condition of the hose. 

Q. Do you have an opinion as to what caused the water 
to seep into the lighting fixture? A. Through the connec- 
tion there where it ties onto the rubber hose. 

Q. Could it have seeped in due to a defective gasket? 
A. Surely. 

Q. That contributed, of course, to the chain of circum- 
stances which caused this wire to ultimately short circuit, 
didit not? A. That is my opinion. 

Q. But for the presence of this water in the fixture the 
accident would not have occurred, isn’t that correct? 

A. That is my absolutely correct opinion. 

Q. I believe that you said a rubber hose had dry 

rotted? A. That is right. 

Q. And this was the rubber hose encasing the wires in 
question, is that correct? A. Yes, sir. 
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Q. And you said, I believe, that in your opinion it had 
taken some two to five years for this rubber hose to dry 
rot, 1s tnat correct? A. That is my guess. 

Q. And that would take it back, at most, to 1955, since 
you made Unis inspection in 190UT A. 760. 

Q. When that rubber hose had first been installed that 
Was 1 accordance with good practice, Was lt not? A. Yes, 
it was. 

Q. If proper maintenance and inspection had been per- 
formed that dry rotted rubber hose would have been dis- 
covered, would it not? A. Yes, in my opinion it would. 

y. ls that mgbt? A. However, I want to add that the 
seepage could have come down trom the junction box, too, 

as well as the other. I used both of those. The hose 
173 mught have been intact and you still got the water 
through the pitch up above. 

Q. In any event, if proper maintenance had caused that 
dry rotted hose to have been discovered and it had been 
replaced, then there would have been no accident, isn’t 
that right? A. That is right. 


. ° ° e ° e 


BY MR. JOHNSON: 
Q. Even if the hose had become infiltrated with water, 
if there had been the proper ground the electricity would 
not have gone out into the pool, would it? A. Right, sir. 


183 JAMES F. TOMPKINS, JR. 


called ag a witness, having been duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. BOLOTIN: 
Q. Will you please state your full name? 
184 A. James Frederick Tompkins, Jr. 
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What is you employment, Mr. Tompkins? A. I work for 
the D. C. Recreation Department as Director of Aquatics. 


Q. How long have you been with the Recreation Board? 
A. Since 1948. 


° ° ° . ° . . ° * e 


This is an agency of the D. C. Government, is that correct? 
A. Yes, sir. 


First of all, you were employed by the Board in August 
1960, is that correct? A. Yes, sir, I was. 
Q. Can you tell us, referring to the incident at 
185 Banneker—and all my questions will be directed to 
Banneker—when was the pool built originally? A. 
1934. 


BY MR. BOLOTIN: 

Q. Did there come a time, approximately in 1949 or 1950, 
that additional facilities were constructed at Banneker? 
A. Yes, sir. 

Q. And that was a ball field adjacent or behind the pool, 
isn’t that correct? A. That is the lower ball field. 

Q. And at that time— 

THE COURT: When was that? 

THE WITNESS: That was the winter of °49 and °50 
and ’51. 

Q. And at that time did it become necessary to revise 
or renovate any of the electrical work at the pool? A. 
Yes, sir. 


° ° « « ° ° ° e e ° 


186 Q. Did the Recreation Board employ any persons in 
any capacity in connection with the Banneker Pool 
in the summer of 19607 A. Yes, sir. 
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Q. Who were the persons and in what capacity were they 
employed? A. During the summer of 1960 the D. C. Recre- 
ation Department conducted a free learn to swim program 
at Banneker pool weekly, Monday through Friday, from 
9 am. to 12 noon. For this program the following G.S.L. 
guards were employed by the Department for 15 hours 
per week. All guards were appointed as junior lifeguards 
at the rate of 1.39 an hour on payroll code 127-05-419. They 
were William E. Davis, Jr., Robert R. Dorsey, Donald A. 
Thomas, John F. Wynn, Jr. 

Q. This reference you made to a payroll code, is that the 
Recreation Department’s payroll? A. That is an inter- 
department code designating where these men were assigned 
to the area. 

THE COURT: But that is a District of Columbia Gov- 
ernment code? 

THE WITNESS: Yes, sir, it is. 

THE COURT: Not a United States code? 
187 THE WITNESS: No, sir, it is not. 
BY MR. BOLOTIN: 

Q. These four lifeguards you mentioned were on the 
D.C. payroll, I take it, for these 15 hours per week you 
mentioned! A. Yes, sir. 


° . ° ° e ° ° ° e ° 


THE COURT: How many times a week? I believe you 
mentioned it. 
THE WITNESS: Five mornings a week. 


° ° ° . e e ° ° ° e 


188 THE COURT: Was any charge made to the users 
of the pool? 
THE WITNESS: Not to my knowledge, sir. 
THE COURT: Or to those who took swimming lessons? 
THE WITNESS: No, sir, there is no charge for the 
swimming lessons. 
THE COURT: That was free? 
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THE WITNESS: Yes, sir. 
BY MR. BOLOTIN: 

Q. For how long prior to—First, I will ask you this: 
did the same arrangement exist for any periods of time 
prior to 1960? A. From 1948, to my knowledge, this was 
an arrangement. 

THE COURT: During what months? 

THE WITNESS: June, July, and August. 

THE COURT: Since 1949 did you say? 

THE WITNESS: 748, sir. 

Q. Now coming back to the Banneker area itself, was 
there any portion of Banneker over which the Recreation 
Department had complete control in the summer of 1960? 
A. Only the lower playing field and the Banneker Junior 
High and its upper field, plus the top of the bath house 

which was operated by the City-Wide Division of the 
189 Recreation Department. 
THE COURT: Was operated by whom? 

THE WITNESS: By the Recreation Department. 

THE COURT: The bath house attached to the pool 
is that? 

THE WITNESS: The top floor of the bath house, sir. 
It’s a two-story brick structure. 


Q. After 12, I take it the pool was conducted by G.S.L 
or Government Services, Inc., is that correct? A. Well, the 
manager is a G.S.I. man and was always in control of the 
pool from the time it opened. We only employed the guards 
and only had the use of the pool during those hours between 
9 and 12. 

Q. Who had the use of the pool after 12? A. G.S.I. had 
full use. 

Q.Then it was turned back to G.S.I. for that purpose 
after 12, is that a fair statement? A. Yes, sir. 
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Q. But this did not include, you told us, the lower 
190 playing field? The lower playing field—A. The lower 
playing field was always Recreation Department. 
Q. And the second floor of the bath house? A. Yes, sir. 
THE COURT: The playing field was under the control 
of the Recreation Department? 
THE WITNESS: Yes,sir. 
THE COURT: Is that adjacent to the pool? 
THE WITNESS: Yes, sir, it’s Just to the south of the 


Q. And the second floor of the bath house was used for 
what purposes?! A. It’s an adult recreation center and 
has classes all day long and all evening. 

Q. Is this the same— 

THE COURT: Classes in what subjects? 

THE WITNESS: They have sewing, millinery, weaving, 
it’s used as meeting rooms for senior citizens groups, and 
there is a blind club that meets there. 

Q. Is this the same bath house that serves the pool 
191 itself? A. Well, the bath house is located on the 

lower floor of this building. Yes, it’s the same build- 
ing. The bath house occupies the lower floor. 

THE COURT: Which floor was used by bathers to 
change their clothes? 

THE WITNESS: The lower floor, sir. 

THE COURT: And who operated that? 

THE WITNESS: G.S.L, under an agreement with the 
National Park Service. 

BY MR. BOLOTIN: 

Q. I take it except for the morning hours, when the per- 
sons who used the pool under your program had the right 
to use that bath house also? A. Yes, they did have the right 
to use it. 
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THE COURT: But who supervised it? Did your group 
supervise that lower floor of the bath house? 

THE WITNESS: No, sir; only the actual swimming 
lessons. 

THE COURT: Were there attendants at the bath house? 

THE WITNESS: Yes, sir, there were. 

THE COURT: Who were they hired by? 

THE WITNESS: G.S.I. 

THE COURT: Isee. Thank you. Your employees, 
192 in addition to giving swimming instructions, also 
acted at lifeguards, did they not? 

THE WITNESS: Yes, sir, they did. 

BY MR. BOLOTIN: 

Q. Did this arrangement you are talking about, that is, 
the use of the playing field and the use of the second floor 
of the bath house building by the Board, did that prevail 
prior to 1960? A. Yes, sir, it did. 

Q. And was it for some time prior to 1960? A. Yes, sir, 
it was. 

Q. Would it be a fair statement to say, then, that the 
ball field was used solely by the Board since its construction 
about 1950? No, sir, it is not. 

Q. Will you correct me, then, sir? A. It’s used by the 
public schools of the District of Columbia during school 
hours. 

Q. What is the Board’s connection with the play field, 
then? A. The Board’s connection is that they provide the 
maintenance on that ball field and we supply staff after 
school hours. 


e ° e e ° e ° e e 


193 BY MR. BOLOTIN: 

Q. Mr. Tompkins, I meant Recreation Board. Will 
you please tell me again what was the function of the Recrea- 
tion Board with this playing field, in connection with the 
playing field? A. We have the jurisdiction over it in that 
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we supply the maintenance money for this field and we do 
control it as far as permits for the use of the field. 

But it’s also used by the phys-ed classes at the junior 
high school there at Banneker and it’s also used by Howard 
University for their soccer teams. 

Q. And other school children, I take it? A. Yes, and 
other school children. 

Q. Is it a fair statement, then, to say that the Recreation 
Board had physical charge of the playing field? A. Yes, sir. 


194 BY MR. BOLOTIN: 

Q. Do you know whether the electrical service 
brought in to this two-story building we are talking about 
also supplied the electricity for the playing field and the 
second floor, as well as the first floor and the pool? A. Yes, 
sir, it does. 


THE COURT: In other words, was there a single elec- 
trical system for the pool and the buildings and the field, 
is that it? 

MR. BOLOTIN: That is my understanding, Your Honor. 

THE COURT: What I want to know, is that the meaning 
of your question? 

MR. BOLOTIN: Yes, Your Honor. 

THE COURT: And the answer is yes? 

THE WITNESS: Yes, sir. 


Q. Mr. Tompkins, with reference to the swimming 
197 program you mentioned earlier, was the cost of that 

program included in the budget of the Recreation 
Board as submitted to the D. C. Commissioners? A. Not 
as a separate item. It was carried in the per diem monies 
asked for to carry on a general recreation program. 


17 


Q. The swimming program was included, then, I take it, 
in the general recreation program! A. Yes, sir. 

Q. And as such its cost was submitted to the D. C. Com- 
missioners? A. Yes. 


202 CROSS-EXAMINATION 
BY MR. CONLYN: 


203. Q. Mr. Tompkins, you have testified that the District 
of Columbia Recreation Department conducted cer- 
tain swimming lessons at the pool. Did the Department of 
Recreation have anything to do with the maintenance of 
the pool at this time? A. No, sir. 
Q. Did the Department hire any maintenance personnel 
in connection with the pool at this time? A. No, sir. 


e ° ° ° e e ° . e e 


208 ONOFRIO J. deGAETANO 
called as a witness, having been duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. JOHNSON: 

Q. Mr. deGaetano, I want you to keep your voice firm 
and clear so the last two jurors down here will be able to 
hear you. 

Now will you state you name, please? A. My name is oO. 
J. deGaetano. 


209 Q. Will you state your occupation, sir? A. I am an 
electrical engineer, professional engineer. 
Q. How long have you been a professional electrical 
engineer? A. Well, as a professional engineer I have been 
registered since 1921. 
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Q. In what states have you been registered as a profes- 
sional electrical engineer! A. Iam registered in New York 
State, Virginia, District of Columbia, Maryland, Ohio and 
Vermont. 

Q. Do you belong to any engineering societies? A. I am 
a senior member in the Institute of Electrical and Electronic 
Engineers: I am a member in the National Society for Pro- 
fessional Engineers: ] am a member in the Society of Ameri- 
can Military Engineers. 

Q. Mr. deGaetano, can you tell us what has been your 
experience as a professional engineer since you became a 
professional engineer and in what localities have you 

worked? A. Well, I have had varied experience, so 
210 Iwill try to make it as brief as possible. 

I have been employed by such organizations as the 
New York Edison Company; the Public Service Commis- 
sion, First District, New York; Dwight P. Robinson, New 
York; the Navy Department in New York and Washington ; 
the Maritime Commission, Washington: and the General 
Services Administration in Washington. 


” e id ° e e s e e e 


Q. Mr. deGaetano, have you had occasion to look at Plain- 
tiff’s Exhibit No. 14? A. I have. 

Q. Have you had occasion to look at the plans and specifi- 
cations with regard to the underwater lighting at the Ban- 
neker Pool as it existed in October 1960? A. I don’t— 

Q. I mean in August of 1960? A. I did, sir. 


211 Q. Will you tell us with reference to these specifica- 
tions, were-they proper, in your judgyfnent? A. 
Well— 
Q. For an underwater swimming pool installation? A. 
Well, that is very difficult to state. Personally, I would 
never have written them that way. There were certain 
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things that I feel, from my past experience, that could have 
been a vast improvement. 

212 Q. Will you tell us what they were, sirt A. Well, in 
the first place, I would have used a different type of 

cable that was more suitable for submersion in water or the 

possibility of being submerged in water. 

Secondly, the installation as made, by using a smaller 
size conductor, such as these samples or exhibits, indicate 
they should have been of a much larger size. 

THE COURT: You mean the wire should have been 
larger? 

THE WITNESS: Yes,sir. 

BY MR. JOHNSON: 

Q. And is there any other alternative, other than the 
larger size, that you would have recommended as a profes- 
sional engineer? A. Well, I think, of course, as an alternate 
to the installation, the present installation, a so-called low 
voltage system, which would be energized from 24 to 30 
volts, would have been a better system. 

There is also another type of system which we call an 
isolated system. This is much in the same category as used 
in the opertating rooms in hospitals. This is done to prevent 
shock. 

THE COURT: Just what is the system? 
213 THE WITNESS: The system consists of a trans- 

former installed from the service of the existing sys- 
tem, without a grounded system. It’s what we call an 
ungrounded system. This reduces the possibility of shock. 
Iam sure that the industry understands what that is. 

BY MR. JOHNSON: 

Q. Will you tell us, from looking at Exhibit No. 14, can 
you tell us what happened to cause those wires to burn out 
like that? A. Well, as near as I can diagnose the condition is 
that these wires were continually subjected to moisture and 
drying, and moisture and drying, which in time deteriorated 
the insulation and cracked, thereby reducing the resistance 
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effect to ground, causing what we call from a low voltage 
resistance which becomes charred and short circuits develop. 
Q. When the short circuit developed what happened with 
regard to this particular installation? A. Well, when short 
circuits developed several of the conductors became dam- 
aged and burned off. 
Q. After that what happened? What was the result of 
that? A. Well, apparently after that the circuit breaker 
which controlled this feeder did not open up or dicon- 
214  nect the voltage from the system. 


. . . ° e . . ° . e 


A. Did not open up, and in that way the conductor was still 
energized with 120 volts into the wet condition at the lamp. 

Q. Could you tell us why this 35 ampere circuit breaker 
did not open up and stop the electrical current? A. Well, 
as near—in my opinion, the reason why it did not open up 
is that a No. 16 wire, which is a very light conductor, 
burned off before the time that the circuit breaker, a 35 
ampere circuit breaker, could open up. 

THE COURT: You mean the breaker had too great 
amperage or the wire wasn’t big enough? 

THE WITNESS: The breaker was a large size breaker— 

THE COURT: It was too big, you mean? 

THE WITNESS: No, the breaker wasn’t too large. 
The wire in here was too small. 

THE COURT: It was too small to activate the circuit 
breaker, is that it? 

THE WITNESS: That is right, Your Honor. 


e e °. °. e e ° e e ° 


215 Q. Mr. deGaetano, with reference to the National 

Electric Code, the District of Columbia Electrical 
Code, can you tell us in your judgment is that No. 16 wire, 
Plaintiff’s Exhibit No. 14, in compliance with pertinent 
provisions of those codes? A. No, it is not. 
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Q. Under those codes what size wire should have been 
used? A. A No. 12. 


216 BY MR. JOHNSON: 

Q. From your experience as a professional engineer 
can you tell us would it be good electrical engineering prac- 
tice to connect this No. 16 three wire electrical wire to a 
No. 8 wire? A. No, sir, absolutely not. 

Q. I want to direct your attention— 
THE COURT: Just a moment. That doesn’t mean & 
thing. What in your opinion would have been the correct 
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THE WITNESS: The proper size? 
MR. JOHNSON: Yes. 

THE WITNESS: Well, a No. 12 in my opinion would 
be the proper size. However, under certain circumstances 
a No. 14 could have been used. 

BY MR. JOHNSON: 

Q. What would have been necessary if a No. 14 had been 
used? A. I don’t get your question. 

Q. You said under certain circumstances a No. 14 could 
have been used. A. Well, ifa circuit breaker was of a lower 
capacity than a 35 ampere breaker, if a 20 ampere breaker 
were used, even a 30 ampere circuit breaker, then we might 
have used a No. 14. 

Q. But in this instance they used a No. 35 cireuit breaker, 
is that correct? A. That is right. 


e e ° ° . e ° . e e 


219 Q. Mr. deGaectano, can you tell us what the signifi- 
cance of chlorine in water is? A. Well, the signifi- 
cance there is that it becomes a better conductor than 


ordinary water. 
Q. Beg your pardon? A. It becomes a better electrical 
conductor than ordinary water, naturally. 
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Q. And if this pool were filled with chlorinated water and 
an electrical charge was discharged into that water, what 
would happen to a person, in your opinion? A. Well, if a 
person happened to be passing through the field of the 
electrical path of the current he would be shocked. The 
amount of shock would be dependent on the voltage passing 
from the source to the ground position. 

THE COURT: Do you mean that the presence of chlorine 
would increase— 

THE WITNESS: The tendency, yes, Your Honor. 

THE COURT: Would increase the tendency. It would- 
n’t increase the voltage, of course. 

THE WITNESS: No. Well, it would lower what we call 

the resistance of the path. 
22) THE COURT: You mean that a lower voltage might 
create a shock where there is chlorine in water, but 
not if there is no chlorine; do I understand you correctly? 

THE WITNESS: If there is no chlorine you might not 
get a shock, but if there was chlorine the chances would be 
that you would get a shock. 

THE COURT: Now why is that? Does that increase the 
voltage or what? 

THE WITNESS: No, it lowers the resistance of the 
path. 

THE COURT: It lowers the resistance. I see. Thank 
you. 

BY MR. JOHNSON: 

Q. And if there were 70 to 90 volts in that electrical field 
and a person passed through that chlorinated water, what 
in your opinion would have happened there? A. Well, the 
person would receive a severe shock and possibly paralyze 
him. 


e ° . ° ° ° e . ° e 


925 Q. Now where was this 35 ampere circuit breaker 
physically located within the electrical set-up? A. 
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It was located in a panel board in one of the buildings ad- 
jacent to the pool. 


938 MR. BOLOTIN: I should like to offer in evidence 

Article 680, pertaining to swimming pools, of the 
National Electrical Code of 1965, not for the purpose of 
showing a violation of the provision, but for the purpose 
of establishing a standard of care. 

THE COURT: Well, I would admit it if it was 1960 or 
prior to 1960. This is 1965. The standards may have 
changed since then. 

MR. BOLOTIN: I would like to call attention of the 
Court, respectfully, to two decisions in our Court of Appeals, 
the Edmonds case and the Curtis case, which I have marked 
here, where they said that a code provision enacted subse- 
quent to the time of the installation would be admissible 

as relevant in determining the common law standard 
939 of care required. That is the Edmonds case and the 
Curtis case. They are both recent cases. 

THE COURT: What is the case? Cite it, please. 

MR. BOLOTIN: Curtis v. District of Columbia, It hasn’t 
been reported in App. D.C. yet, but it is reported in 363 
F.2d 973, decided February 1, 1966. 

THE COURT: Let me see it. 

MR. BOLOTIN: Yes, Your Honor. 

THE COURT: I recall the case, but I don’t remember 
the exact holding. 

Are you familiar with it? 

MR. FLANNERY: No, I am not, Your Honor. 

THE COURT: Are you objecting to the introduction of 
the exhibit? 

MR. FLANNERY: I would object to it, Your Honor, on 
the grounds that it was subsequent to the critical time. 

THE COURT: I want to be realistic. Just what are 
you offering? 
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MR. BOLOTIN: Underwater lights, subparagraph (g). 

THE COURT: All this says is: Underwater lighting 

fixtures shall perform reliably so there is no shock hazard. 
That doesn’t mean anything. That is just common law. 

MR. BOLOTIN: Then it gives some alternative me- 

240  thods of doing it, and I think the previous witness 

testified already that these were acceptable standards. 


THE COURT: Gentlemen, I notice Judge Prettyman 
dissented. You might get a different panel holding the other 
way. 

In my opinion this is not admissible as evidence of stand- 
ards because standards change from time to time. 

Mr. Bolotin, I am going to repeat what I said to Mr. John- 
son. It isn’t enough to win a case, you have got to sustain 
it on appeal if you win it. 

Unless the evidence is rebutted so far as evidence of 
negligence is concerned—I am not referring to the liability 
of any particular defendant—but so far as negligence is 
concerned you have got a copper riveted case and don’t make 

it worse by introducing doubtful evidence where 
241 somebody might say, well, the Trial Judge should not 
have allowed that. 


ROBERT J. McCARTHY 
called as a witness, having been duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. BOLOTIN: 
Q. Will you please state your full name. A. Robert J. 
McCarthy. 
Q. And what is your employment, Mr. McCarthy? A. 
I am now retired. I was employed by G.S.I. 
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Q. Do you mean Government Services? A. Government 
Services, Ince. 

Q. And were you so employed on August 1, 19607 A. I 
was, 

Q. And in what capacity were you so employed? A. I was 
Director of Park Activities. 

Q. And as such Director of Park Activities did the 
244 Banneker Center come under your jurisdiction? 
A. It did, yes, sir. 

Q. How about the swimming pool at Banneker? A. Well, 
the Banneker Center actually did not, but the swimming 
pool did. 

Q. Is the swimming pool part of the entire Center? 
A. The swimming pool was in the Center, yes, but the 
Center was operated by the Recreation Department, the 


swimming pool by Government Services. 
Q. This was the condition in 1960, is that right, August 
1960? A. That is correct. 


Q. Did there come a time about 1950 when additional 
facilities were added to Banneker? A. In 1950, yes. The 
filters were changed from one type to another, which neces- 
sitated some considerable work. I don’t know what the 
amount was, but it was considerable. 

Q. Did that include electrical work? A. Yes. 

Q. And was the playing field added on about the same 
time? <A. I think it was, yes. I am not sure, but I think it 

was. The whole area was redeveloped. 
245  Q. And the electrical service was changed at that 
time? A. Yes, as far as I can recall it was. 

Q. The electrical service that entered the Center, the 
Banneker Center, did that all come in at one location? A. I 
believe it did, yes, sir. 

Q. What location was that? A. I think the transformers 
were on Georgia Avenue and then the service was brought 
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through the building into the basement from the trans- 
former pit or whatever they call it. 

Q. What building are you talking about? A. I am talk- 
ing about the building that is in the Center. The first floor 
or the basement floor was occupied by the bath house for 
the pool. 

The second floor was occupied by the Recreation Depart- 
ment. That is, the street floor. We call it the second floor, 
was occupied by the Recreation Department as the Ban- 
neker Center, and they operated the whole year. We 
operated only three months. 

THE COURT: Who operated the whole year? 

THE WITNESS: The Recreation Center. 

THE COURT: You mentioned the fact that service was 

dropped from the transformer. To what point was 
246 it dropped? 

THE WITNESS: It was brought through the wall 
of the building into the basement about, oh, I should say— 
I believe the panel box was on a wall which would be per- 
pendicular to the street and probably some 15 or 20 feet 
from the entrance. 

THE COURT: You said the recreation building was 
operated by the Recreation Department the whole year 
round! 

THE WITNESS: The whole year round, the street floor 
only. 

THE COURT: And what about the second floor? 

THE WITNESS: Well, the second floor, I call it the 
second floor, it’s actually the street floor. There were only 
two floors, the basement and the street, but we sometimes 
called the street floor the second floor. 

THE COURT: Yes, but who operated it? Whether you 
call it the second floor or the street floor, the other floor 
was operated by whom? 

THE WITNESS: That was operated by the Recreation 
Department, District Recreation Department. 
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The basement was operated by the pool or by G.S.L 

THE COURT: Thank you. 

BY MR. BOLOTIN: 

Q. This panel box you are talking about was in the 
247 basement? A. Yes. 

Q. And then, Mr. McCarthy, was the electricity dis- 
tributed from that one panel box to the second floor and 
to the pool and to the playing field? A. I believe it was, 
yes, sir. 

Q. Do you recall whether in the summer of 1960 the 
Recreation Department has some activities of their own at 
this pool? A. Well, at that time we had an agreement with 
them in which the pool was operated free in the morning. 
That would be from 9 until 12. And in order for us to 
operate it free or to agree to operate it free the Recreation 
Department agreed to pay the salaries of the guards who 
were on duty. We took care of the rest of it, like the janitor 


and the manager and so on. But they supplied the guards 
just those three hours, from 9 until 12. 

Q. And they paid the guards their salaries? A. They 
paid the guards for those three hours, right. 

THE COURT: When you say guards do you mean life- 
guards? 

THE WITNESS: Lifeguards, yes, sir. 


248 BY MR. BOLOTIN: 

Q. Do you recall what fee the Government Services 
charged in the afternoon swimming? A. I believe at that 
timdit was 50 cents for adults and 25 cents for children up 
to 14, I believe it was. 


CROSS-EXAMINATION 
BY MR. FLANNERY: 
Q. Mr. McCarthy, as of August 1st, 1960 you were the 
Director of Park Activities? A. That is right. 
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Q. At the Banneker Recreation—for the—A. For the 
whole city; that is, the facilities that G.S.I. controlled, which 
in this case were six swimming pools. 

Q. How long had you occupied that position, Mr. 
249 McCarthy? A. From 1930. 


e . * e e . e e e e 


Q. Mr. McCarthy, you are now retired from your former 
position as Director of Park Activities for Government 
Services? A. Iam. 


250 Q. Inyour former capacity as Director of Park Activ- 
ities for Government Services, Inc. you became ac- 

quainted, did you not, with the operation and purpose of 

Government Services, Inc.? A. I did, yes, sir. 

Q. Would you please explain to the Court and to the jury 
just what Government Services, Inc. was and what its 
function was? A. Government Services, Inc. was divided 
into three divisions. The Cafeteria Section, which operated 
the cafeterias in the government buildings, I believe one in 
this building; the Snack Bar Division, which had small 
operations in government buildings; and the Park Division, 
of which I was the Director. 

That was purely an operating agency. We have no— we 
are called a non-profit distributing organization. In other 
words, there is no profit to anyone, including the Directors. 

Q. Who was and is its President during your tenure? 
A. Well, General Grant is now, General U. S. Grant, III. 
I don’t remember—he wasn’t, of course, the whole 36 years 
that I was there. 

Q. Did Government Services, Inc. operate these con- 
251 _cessions by virtue of a contract or contracts with the 
United States Government? A. They did, yes, sir. 

Q. Insofar as the Banneker Recreation Center was con- 

cerned did Government Services operate that or part of it? 
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A. Government Services operated part of it, yes; the pool 
only. 

Q. And they did operate that pool on August ist, 1960? 
A. They did, yes, sir. 

THE COURT: Was it operated by contract with Govern- 
ment Services? 

THE WITNESS: Yes, sir. 


Q. Did that contract provide for certain maintenance 

to be done at the swimming pool? A. Well, it did, 
yes, in the sense that we did ordinary maintenance; that is, 
small maintenance. For instance, if the deck was to sud- 
denly collapse or something like that we would not take 
care of that, the Parks would come in and then do anything 
large like that. But ina small measure, like, for instance, 
replacing a light bulb or replacing some of the equipment 
in the bath house and things like that, or replacing parts of 
the filter system, like gauges and things of that sort. 

Q. Now with specific reference to maintenance of the 

electrical equipment within the Banneker Swimming 
253 Pool, what was done so far as that was concerned? 
A. Well, the system was originally put in, of course, 
by the Parks when the pool was built in ’34. 
THE COURT: Put in by whom? 
THE WITNESS: By the National Capital Parks. 
BY MR. FLANNERY: 

Q. Was that part of the United States Government? 
A. That was part of the—not necessarily our contract, but 
they wouldn't have given us the pool to operate unless it 
was complete. 

Q. When you say they—A. National Capital Parks. 

Q. You mean National Capital Parks, which is part of 
the United States Department of Interior? A. Right. 

Q. Now to get back to my original question, who did the 
maintenance work on the electrical equipment within the 
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swimming pool? A. Well, again it would have depended on 
what it happened to be. Now these lights, for instance, we 
would have done the maintenance on those. 
Q. When you say these lights, do you mean the under- 
234 water lights in the swimming pool? A. Underwater 
lights in the swimming pool, right. 
Q. Who did the maintenance on those underwater lights 
in the Banneker Swimming Pool? A. We did. 
Q. When you say we did, you mean Government Services? 
A. Government Services. 
THE COURT: You maintained the lights? 
THE WITNESS: We maintained the lights, yes, sir. 
BY MR. FLANNERY: 
Q. How did you maintain the lights? Did you have your 
own electrician? A. We did. 
Q. And this electrician on August 1st, 1960, what was his 


name? A. His name was Kelley. I have forgotten his first 
name, but his last name was Kelley. 

Q. Mr. Kelley? A. Mr. Kelley, yes. 

Q. And he was on the payroll of Government Services? 
A. Well, he was not on the payroll in the sense that he was 
a payroll employee. He was more or less—we had a con- 
tract with him. 


Q. General Services had a contract with Mr. Kelley? 
255 A. Government Services, not General Services. 

Q. Government Services; that is right. And by vir- 
tue of this contract—A. He did the electrical maintenance 
whenever we needed him. 

Q. Now with specific reference to the Banneker Swim- 
ming Pool, a week or maybe several days before August Ist, 
1960, the day of this accident, did Mr. Kelly do certain work 
on the underwater lights in the Banneker Swimming Pool? 
A. He did. Under my direction he examined every one of 
the lights. 
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Q. And by every one of the lights do you mean the under- 
water lights in the swimming pool? A. The underwater 
lights, the entire number of underwater lights, right. 

THE COURT: How long before August Ist, was that? 

THE WITNESS: That was the Saturday before. I 
believe that would have been three days. 

BY MR. FLANNERY: 
Q. Three days before the unfortunate accident. 
Now just what did he do, particularly? A. Well, he 
would have examined—first, he would have taken the screen 
off which protected the lens. 

956 THE COURT: What he would have done I don’t 
think is admissible. 
BY MR. FLANNERY: 

Q. What did he do? A. Well, I don’t know what he did, 
whether he did anythnig, really. 

THE COURT: Of course unless somebody saw him do 
the work, I don’t think that is admissible. 

Q. Did you see him do some of the work? A. I saw him 
do some of the work, yes, sir. 

Q. What did you see Mr. Kelley do? A. I saw him take 
the screen off two of the lights and examine the leads into 
the unit or the light or the fixture, rather. 

Q. Do you know what particular light fixture was in- 
volved in the accident herein? A. I do, yes. 

Q. Did Mr. Kelley examine that particular light fixture 
several days before the accident? A. I did not see him do 
it, but I am sure he did because— 

MR. JOHNSON: I object to that, If Your Honor please. 

THE COURT: I am going to grant the motion to 
257 strike out the answer. 
BY MR. FLANNERY: 

Q. But in any event, he did examine certain lights in 
the swimming pool? A. Right. 

Q. Did he do this work pursuant to a direction from you? 
A. He did, yes, sir. 
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Q. What had your original directions to Mr. Kelley been? 
A. Well, it was a routine thing, ordinarily. We inspected 
those lights at least four or five times during the season. 
Now there was no reason, we had no reason to believe that 
there was anything wrong with them, but it was— 

THE COURT: Just a moment. I think you should con- 
fine yourself to answering questions and not go beyond 
them. 

Would you mind reading the question? 

(The Reporter read the last question.) 

THE WITNESS: To examine the lights. 

Q. Was it your practice to issue such directions several 
times a season? <A. Yes. 

Q. And had you issued such directions to Mr. Kelley 

258 several times on this particular season? A. I had. 
Q. In 1960. Now did Mr. Kelley report to you that 
Star as you know, of any defect in the electrical system) 


/ be had found any defect in the lighting system in the pool 
as a result of his work? A. He did not, no, sir. 

Q. Did Government Services, Inc. have any knowledge, 
before this accident? A. We did not, no, sir. 


e . * . ° ° ° ° e e 


260 BY MR. FLANNERY: 

Q. The Potomac Electric Company wire would come 
up to this wall, would it? A. It would come through the 
basement wall there of the building and then into another 
partition, where there was a panel box, right where your 
finger is. 

THE COURT: To a panel box? 

THE WITNESS: Panel box on that wall, yes. 

Q. The panel box on this wall where I have my finger? 
A. Right. 

Q. At this point was there what is known as a service 
switch? A. Well, I presume there was because that is 
where it would have been cut off— 
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261 BY MR. FLANNERY: 

Q. At this point in this area did the Potomac Elec- 
tric Power line connect with the customer’s, that is, the 
General Services, Inc. line? A. It would have connected 
there. As far as I know, it did, yes. 

Q. It connected here. And from that connection point 
here on the panel box, beyond that point into the Center, 
they were General Services, Inc. wires, were they not? 
A. No, the National Capital Parks. 

Q. They belong to the National Capital Parks? A. Yes, 
sir. 

Q. Which was the United States Government? A. Right. 

Q. They were not PEPCO’s wires, were they? A. No. 

Q. The United States Government wires, then, went 

from this point eventually where? A. They serviced 
262 the whole recreation area. I think that included— 

THE COURT: When you say ‘‘they’’ whom do you 
mean? 

THE WITNESS: The service, the wires. 

THE COURT: You mean Government Services, Inc. 
serviced the area? You say they serviced the area. Who 
is ‘‘they’’? 

THE WITNESS: I mean the system, the lines. 

BY MR. FLANNERY: 

Q. You mean the United States Government lines, don’t 
you? <A. Right. 

Q. Not PEPCO’s lines? A. No. 


e ° ° ° e ° e e ° 


264 Q. Mr. McCarthy, to your knowledge was the swim- 
ming pool rewired, electrically rewired in 1950? 
265 <A. It was, yes, sir. 
Q. Do you know how that work was done? A. It was 
done by contract issued by the National Capital Parks, but 
I do not remember who the contractor was. 
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Q. Was the electrical rewiring done with an independent 
electrcial contractor? A. It was, yes, sir. 

Q. By virtue— 

THE COURT: Was the contract made with the National 
Capital Parks? 

THE WITNESS: With the National Capital Parks, yes, 


sir. 


e ° ° ° e ° e ° . e 


Q. Mr. McCarthy, going back to the time three days 
266 before the accident herein, namely, August Ist, 1960, 
you did see Mr. Kelley performing some of this work, 
did you not? A. I did, yes, sir. 
Q. In the swimming pool? A. Right. 
Q. At any time you saw him performing the work did 
you actually see him in the swimming pool, in the water? 


‘4. I actually saw him and a mechanic in the water in the 
pool, with the lights on. 

Q. And the lights were on? A. They were. 

Q. And this was three days before the accident? A. 
Right. 


e ° e * e 


BY MR. CONLYN: 

Q. Mr. McCarthy, you spoke of an agreement between 
the Government Services, Inc. and the Department of Rec- 
reation of the District of Columbia by which the District 
of Columbia conducted certain classes in swimming and 
water safety. Did this agreement require that the District 

of Columbia Department of Recreation undertake 
267 the maintenance of the swimming pool? A. It did 
not. 

Q. Did the Government Services, Inc. ever surrender 
control of the swimming pool to the Department of Recrea- 
tion? A. We did not. 
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Q. Is it a fact, sir, that at all times during these classes 
that Government Services, Inc. had its own pool manager 
in charge of the pool? A. We did. 


° e ° ° ° C7 . e 


REDIRECT EXAMINATION 


271 Q. With reference to 1950, do you know what changes, 

if at all, were made with regard to the wiring of the 
pool? A. Yes. Anew service, heavier service was brought 
in and all of the wires— 

THE COURT: What do you mean by heavier service? 

THE WITNESS: I mean a higher voltage, Your Honor, 

a heavier wire. 
272 THE COURT: Heavier wire, then, not heavier serv- 
ice. 

THE WITNESS: Yes. That panel box we mentioned on 
the wall was put in at that time. 

THE COURT: What was put in? 

THE WITNESS: The panel box on the wall, and the 
wiring to all of the underwater lights. 

BY MR. JOHNSON: 

Q. When you speak of the wiring to all the underwater 
lights what do you mean, sir, by the wiring to all the under- 
water lights? A. I mean the entire underwater lights were 
rewired. In other words, new lines were pulled to each 
light. 

Q. And you know that that was done? A. I know that 
it was done, yes, sir. 


e ° ° o . ° . s 


974 MR. JOHNSON: Plaintiffs rest. 


° ° ° . . ° . 


(AT THE BENCH:) 
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278 MR. CONLYN: Your Honor, I too, am going to move 
for a directed verdict for the District of Colembia. 
THE COURT: I am going to deny that. 


279 THECOURT: One thing that puzzles me. Of course 
hindsight is always better than foresight. Why you didn’t 
join a cause of action against the United States under the 
Federal Tort Claims Act. I can understand why you 
239 didn’t, Mr. Bolotin, because you got into the case 
late and the two-year statute of limitations had run; 
but it hadn't run against your client, Mr. Johnson. 
MR. JOHNSON: I couldn’t do it because I got compen- 
sation. 
THE COURT: That is all right. You got compensation 
from General Services. 
MR. JOHNSON: That is right, I could have joined them. 


283 CLARENCE C. GILL 
called as a witness, having been duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. FLANNERY: 

Q. Mr. Gill, will you please state your full name? 
A. Clarence C. Gill. 

Q. Where are you employed? A. National Park Service. 

Q. And that is part of the Department of Interior, is it? 
A. Yes. 

Q. In what capacity are you employed? A. Electrical 
engineer. 

Q. Were you employed in that capacity on August Ist, 
1960 and prior thereto? A. Yes. 

Q. As of August Ist, 1960 and prior thereto were you 
familiar with the electrical system, the electrical lay-out 
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within the Banneker Swmming Pool? A. Yes. 
284 Q. Will you explain where the Potomac Electric 
Power Company connection was made at the Ban- 
neker Recreation Center? A. In the basement of the main 
building. 

Q. Where was the main building with relation to the 
swimming Pool? A. Well, it’s about 100 feet from the 
filter room. 

Q. Will you explain how the connection was made at this 
main building with Potomac Electric Power Company serv- 
ice and the lines of the United States Government? A. 
Well, PEPCO brought in cables to a meter service switch 
and from the meter service switch the Government lines 
extended to a disconnect switch and a feeder to the swim- 
ming pool. 


286 BY MR. FLANNERY: 
Q. Was there a 35 ampere circuit breaker within this 

system somewhere? A. Yes, at this point. 

Q. Mark where it was. 

(The witness complied.) 

THE COURT: Is that on the customer’s side or was 
that on PEPCO’s side? 

THE WITNESS: The customer’s side. 


287 Q. Were there other circuits going to other areas of 
the Banneker Recreation Center? A. Yes. 

Q. And how was that done? A. They come from the 
same point in the basement. They are separate feeders to 
different panels. 

MR. FLANNERY: Thank you, sir. 

THE COURT: They all come from the service switch, 
is that it? 

THE WITNESS: In the same room. 

THE COURT: Well, they all come from the meter? 
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THE WITNESS: Yes. 
BY MR. FLANNERY: 
Q. But they are on the customer’s side? A. Yes. 


od ° . . ° ° - ° ° 


288 CROSS-EXAMINATION 


BY MR. JOHNSON: 

Q. Mr. Gill, you indicated there was a 35 ampere circuit 
breaker on the customer’s side, is that correct? A. Yes. 

Q. Was this all indicated on some plans and specifica- 
tions? 

THE COURT: I am going to exclude that. That has 
nothing to do with his direct testimony. The plans and 
specifications are in evidence. 

Q. Mr. Gill, did you ever examine the wiring up there? 
A. Yes. 

Q. Did you examine the type of wiring that was from 
the circuit breaker to the lights? 

THE COURT: We have the testimony that the wiring 
was not proper. We have it from three different engineers. 
Don’t gild the lily, Mr. Johnson. 


202 THE COURT: I understand the District of Columbia 
rests? 
YR. CONLYN: Yes, Your Honor. 
. ° e s e e s . 
318 MR. CONLYN: Thank you, Your Honor. 
I move for a directed verdict in favor of the Dis- 
triet of Columbia on several grounds. 
s. e s e e e s* e e 7. 
325 THE COURT : 208, Mr. Conlyn, contains a proviso 
that a report in writing by the Metropolitan Police 
Department in the regular course of duty shall be regarded 
as sufficient notice under the above provision. 
Now isn’t Officer Coppage’s report within that proviso? 
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MR. CONLYN: Officer Coppage’s report is in writing, 
I concede that, Your Honor; but the law would have to 
mean that this notice, this report in writing would 
326 refer to something that would call the District of 
Columbia’s attention to it, and this report of Officer 
Coppage referred only to a Federal Government installa- 
tion. 

THE COURT: The point is that Section 208 requires 
notice as a condition precedent to bringing an action in 
tort against the District. 

MR. CONLYN: That is correct. 

THE COURT: But there is a limitation or proviso, that 
a report in writing by the Metropolitan Police Department 
in the regular course of duty shall be regarded as sufficient 
notice under the above provision. 

Now Officer Coppage’s report summarizes the incident, 
gives the place, time and what happened. So that the Dis- 
trict did have notice. It seems to me that is sufficient. 

MR. CONLYN: The District knew that an incident had 
happened, but it didn’t know that it was involved, from 
Officer Coppage’s report. 

THE COURT: There is no such limitation in this 
proviso. 

I shall hold that Officer Coppage’s report is sufficient 
compliance with that. In other words, the District was 
not taken by surprise. The purpose of this provision is 

to prevent a claim coming up several months or a 
327. year or two years later involving facts concerning 

which the District had no knowledge and when it 
would be too late to make an investigation. But the Dis- 
trict had knowledge of these facts. 

MR. CONLYN: Could I ask the Court if the Court 
would please refer to Section 309 of the same Title and 
ask if the Court’s ruling would be the same in regard to 
that? 
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THE COURT: I don’t find any 309, unless it is in the 
supplement. 

MR. CONLYN: It is probably in the supplement. 

THE COURT: Well, it is the same thing. It contains 
this provision, a report in writing by the Metropolitan 
Police Department in the regular course of duty is a suffi- 
cient notice under the section. 

I think that is sufficient. 


328 THE COURT: Is it your contention, then, that 

your client, Wynn, is not entitled to workmens 
compensation—federal employees compensation from the 
District of Columbia? 

MR. BOLOTIN: Of course. Under no circumstances 
could he ask that. 

THE COURT: Has he ever put in a claim? 

MR. BOLOTIN: No. He received workmens compensa- 
tion only from the carrier for Government Services, and 
no issue was ever raised about entitlement to compensa- 
tion. 

THE COURT: You mean he received workmens corm- 
pensation from Government Services. 

MR. BOLOTIN: That is right. 

THE COURT: And he did not claim any compensation 
from the District of Columbia under the Federal Fim- 
ployees Compensation Act? 

MR. BOLOTIN: Never, Your Honor. 


e e e e e e 
333 OPINION OF THE COURT 


THE COURT: The District of Columbia moves for a 
directed verdict at the close of the entire case on several 
grounds. 


The accident in this case took place in a swimming pool, 
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the maintenance of which was a dual operation. In 
334 the morning hours the District of Columbia ad- 

mitted members of the public, both children and 
adults, to use the pool and also gave free swimming les- 
sons. In the afternoon hours the facility was operated hy 
the Federal Government through a contractor or a con- 
cessaire, purely as the swimming pool and no swimuning 
lessons were given. 

It should be borne in mind that this is not a swimming 
pool connected with a school and intended for the use of # 
school. A pool of that type would be part of the school 
system and the operation of the school system is, of 
course, a governmental function. 

This swimming pool was not conducted under the 
auspices of the school authorities but by the Recreation 
Department of the District of Columbia, not for school 
children, but for the public generally. 

The District of Columbia claims that this was a govern- 
mental function. The question is a debatable one. There 
is no authority in the District of Columbia on this precise 
point. The Court has examined authorities, in view of that 
fact, in other jurisdictions, and there is a difference 
among the authorities, they are not at unison. New York, 
Pennsylvania, Ohio, and New Jersey are among the states 

that have held that the operation of a swimming 
335 pool is not a governmental function but a proprie- 

tary function. Dismone v. City of Philadelphia, 
110 Atlantic 2d 431; Caldwell v. Village of Island Park, 
107 N.E. 2d 441; Hack v. City of Salem, 189 N.E, 2d $57; 
Weeks v. City of Newark, 162 Atlantic 2d 314, 322. 

There are indeed some cases the other way. For ex- 
ample, it has been held in Massachusetts, in Bolster v. 
City of Lawrence, 114 N.E. 722, that the operation of a 
bath house by a municipality was the performance of a 
governmental function. It should be noted, however, that 
that case is fifty years old and the trend of authorities in 
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recent years has been away from upholding governmental 
function of a municipality. Thirty years ago it was held 
in Maryland that the operation of a swimming pool by a 
municipality was the performance of a governmental funce- 
tion, Mayor and City Council of Baltimore City v. State, 
195 Atlantic 571. 

The cases holding that the function is a proprietary 
one are the more recent cases and, in addition to that, 
they seem to be in the majority. 

The District of Columbia has recently indicated in an 
opinion of the Court of Appeals in Elgin v. District of 
Columbia, 119 App. D.C. 116, that the doctrine of immu- 
nity because of the performance of a governmental func- 
tion is a dying doctrine and should not be broadened or 

extended. 
336 The question being open in this jurisdiction, this 

Court will hold that the maintenance and operation 
of a swimming pool is a proprietary and not a govern. 
mental function. This conclusion does not necessarily 
apply to swimming pools, if there are such, operated in 
connection with schools for the pupils of the schools. The 
swimming pool involved in this case, as heretofore stated, 
was a swimming pool not connected with the school system 
but operated by the Recreation Department and open to 
the public generally. 

The Court is of the opinion that there has been sufficient 
compliance with the requirement of a notice to the District 
of Columbia ag a prerequisite for bringing an action for 
damages, in that an investigation by the Police Depart- 
ment was made immediately after the tragic accidents 
involved in this action and a formal official report pre- 
pared and filed. This is a compliance with the statute. 

There is a more serious question and that is whether 
the two lifeguards, one of whom was killed and the other 
was injured, are barred by the provision that they are 
entitled to compensation under the Federal Employees 
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Compensation Act as employees of the District of Colam- 

bia. This question is not free from doubt, but the 
337. Court reaches the following conclusion: It would be 

clear that if these two employees were full time 
employees of the District of Columbia they would have no 
cause of action because they would be limited and 
restricted to compensation under the Federal Employees 
Compensation Act. They, however, were part time em- 
ployees of the District and part time employees of Gov- 
ernment Services, Inc., which was a concessionaire operat- 
ing the pool in the afternoon for the National Park Serv- 
ice. The District of Columbia operated the pool in the 
morning. During the morning these employees were em- 
ployees of the District, in the afternoon when there was a 
Federal operation they were employees of Government 
Services, Inc. 

The accident happened during the hours when they were 
working for Government Services, Inc., and counsel have 
informed the Court that no claim for compensation under 
the Federal Employees Compensation Act has been made 
in either of these cases. 

In view of these unusual circumstances the Court 
reaches the conclusion that these actions are not barred 
by the provisions of the Federal Employees Compensa- 
tion Act, which are indeed applicable to District of Colum- 
bia employees. 

The Court is finally of the opinion that the District 

of Columbia, as any party that maintains an estab- 
338 lishment of a public nature to which it invites the 
public, was under a duty to maintain the establish- 
ment with due care for the safety of the publie whom it 
invites. It was not an insurer, to be sure, but it had to use 


due care with a view to making the premises safe. 
Whether due care was used in this instanee is a question 
of fact for the jury and this will be the question that the 
Court will leave to the jury. 
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The motion of the District of Columbia for a directed 
verdict is denied. 


Mr. Conlyn, I will deny your No. 1. 

Now as to No. 2, I think generally it is proper, and I 
will instruct the jury along those lines, except it is my 
view of the law there is no presumption that ordinary 
eare was used. It is a question of fact. There is no 
presumption one way or the other. But I will instruct the 

jury, in effect, that the District of Columbia was 
339 not an insurer of safety, there is no inference of 

negligence from the mere happening of an accident, 
and that the duty of the District was to use due care to 
maintain the pool in a safe condition. 

Now, gentlemen, is there anything else? 

MR. CONLYN: I am sure that Your Honor in the 
veneral instructions will give an instruction as to the 
number of witnesses. I would ask that the Court include 
in that an instruction that there is to be no inference 
drawn from the fact that the District of Columbia didn’t 
call any witnesses, because in this case the plaintiff called 
the witnesses that the District of Columbia would have 
called. 

THE COURT: Well, I don’t think I need to state that. 

MR. CONLYN: I would ask, then, that counsel be 
restrained from making any comment that the District 
did not call any witnesses. 

THE COURT: Well, I think counsel for the plaintiffs 
have a right to refer to the fact that the evidence on the 
part of these three engineers was not controverted, not 
disputed. 

MR. CONLYN: I am not talking about the engineers, 
Your Honor. I don’t question that these wires were 
dangerous. 


105 


355 JURY CHARGE 


THE COURT: Ladies and gentlemen of the jury: 

On August Ist, 1960 at the Banneker Center Swimming 
Pool two lifeguards who were employed at the pool re- 
ceived a severe electric shock while trying to help bathers 
in the pool. One of them, Donald Thomas, died as a result 
of the shock. The other, John F. Wynn, sustained physical 
injuries. 

‘An action has been brought in behalf of the estate of 
the deceased Thomas and another action in behalf of John 
Wynn for damages sustained in one case by the estate and 
in the other case by the injured plaintiff. These two cases 
have been consolidated and are being tried together be- 
cause they involve the same issues. 

When this trial started there were two defendants in 
the case. One was the Potomac Electric Power Company 
and the other the District of Columbia Government. The 
Court ruled yesterday afternoon that there is no cause 
of action, no responsibility on the part of the Potomac 
Electric Power Company because they supplied electric 
current up to the meter switch and were responsible for 
the equipment up to that point. They were not responsible 
for the electric equipment in the Banneker Center 

itself. You are to determine whether the other 
356 defendant, the District of Columbia Government, is 
or is not responsible. 

The question for you to determine, as I said a moment 
ago, is whether the defendant District of Columbia Gov- 
ernment is responsible to pay damages. That is the only 
issue in this case at this time. 

If you find that the District of Columbia Government is 
not liable to pay damages as & result of the tragie occur- 
rences involved in this ease you will find a verdict for the 
defendant and that will end the case, 

If you find, however, that the District of Columbia is 
responsible and is liable you will find a verdict in favor of 
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the plaintiffs and that is all, and then we will hold another 
proceeding to determine the amount of damages that 
should be awarded. That is not your function at this 
time. Your function at this time is to determine whether 
or not the District of Columbia is liable to pay damages. 
If you find that it is, your verdict will be for the plain- 
tiffs. If you find it is not, your verdict will be in favor of 
the defendant. 

You must arrive at your decision calmly and deliberate- 
ly, fairly and impartially, without any feeling or emotion, 

solely on the evidence presented at this trial. 
357 Each of you has participated in other trials at 

this term of court and consequently it is not neces- 
sary for me to spend a great deal of time in defining your 
duties in detail. I will summarize them very briefly. 

As you well know by this time, it is the function of the 
Court, that is, it is my function and my duty to instruct 
the jury concerning the rules of law applicable to the case 
on trial. You ladies and gentlemen of the jury are bound 
and obligated to take the law from the Court and to 
follow the Court’s instructions as to the law. 

On the other hand, the jury decides the facts. You 
ladies and gentlemen of the jury are the sole judges of 
the facts and you must determine the facts yourselves on 
the basis of the evidence, and solely on the basis of the 
evidence, introduced at this trial. 

In addition to instructing the jury as to the law I have 
a further function to perform and that is to summarize, 
discuss and comment on the facts and on the evidence to 
the extent to which it appears appropriate to do so, but 
this is done solely in order to aid and assist the jury in 
arriving at its conclusions on the facts. The Court’s dis- 
cussion of the evidence and of the facts is not binding on 

you and you need attach to it only such weight as 
358 you deem wise and proper because it is intended 
solely to help you. If your recollection or your 
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understanding or your view of the evidence in any respect 
differs from mine, then it is your recollection, your 
understanding and your view of the evidence that must 
prevail because, as I said before, the final decision on the 
facts is solely within your domain; my instructions are 
binding on you only as concerns the law. 

The burden of proof in this case, as in every case when 
someone makes a claim for money damages, is on the 
plaintiffs to prove their claim by a fair preponderance of 
the evidence. The words preponderance of the evidence 
merely mean that in order that you may find a verdict for 
the plaintiffs you must be reasonably satisfied that their 
allegations and contentions are true. This requirement 
docs not mean that one side or the other must produce a 
greater number of witnesses than the other, but as I have 
just stated, merely that you must be reasonably satisfied 
of the truth of the allegations of the claim. 

Let me state the same thought in a somewhat different 
way. Preponderance of the evidence means evidence of 
greater convincing force. The duty of the jury is to weigh 
the evidence carefully, as though in a pair of scales, and 

to find a verdict in favor of the party in whose 
359 favor the scale goes down, that is, in whose favor 

the evidence preponderates. If the evidence is 
evenly balanced, then the verdict must be for the 
defendant. 

In determining the issues of fact submitted to you you 
will consider and weigh the testimony of all of the wit- 
nesses who have testified at this trial, as well as all the 
circumstances concerning which testimony has been intro- 
duced. Circumstances frequently cast an illuminating light 
on oral testimony. 

You are the sole judges of the credibility of witnesses. 
This means that it is for you, and for you alone, to decide 
whether to believe any witness, the extent to which any 
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witness should be credited, and the weight that should be 
attached to the testimony of any witness. 

In eases in which there is a conflict in the testimony 
it becomes the function of the jury to resolve the conflict 
and to determine what the fact was and where the truth 
lies. Fortunately, in this case there is not very much 
conflict, if any, in the testimony; but it is the function of 
the jury to determine, even if the testimony is not in 
conflict, what inference to draw from the testimony, and 
if two or more inferences can be reasonably drawn from 
the evidence it is for the jury to determine what inference 

to draw. 
360 This brings me to a consideration of the princi- 
ples of law specifically applicable to this case. 

Of course, I need hardly tell you that the mere fact 
that an accident happened does not of itself create a basis 
for liability on the part of anyone. A party is lable for 
damages for the results of an accident only if the party is 
at fault and his fault was the cause or one of the causes 
of the accident, Therefore, the burden is on the plaintiffs 
to show that by some act or omission the defendant has 
violated some duty which it owed to the plaintiffs and 
that this act or omission was the proximate cause of the 
injury of which the plaintiffs complain or of the death of 
which the estate of the deceased plaintiff complains. To 
put it another way, the burden is on the plaintiffs to show 
that the defendant was guilty of some negligence and that 
it was this negligence that was a proximate cause of the 
injury to one plaintiff and the death of the other. 

Now what is negligence? Negligence consists in doing 
something that a person of ordinary prudence and care 
would not do under similar circumstances or in omitting to 
do something that such a person would do under such 
cireumstances. Negligence may also be defined as failure 
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to use due care such as would be used under similar 
361 circumstances by an ordinary reasonable prudent 
person. 

Now what is proximate cause? The proximate cause of 
an injury is that cause which in natural and continual 
sequence, unbroken by any efficient intervening cause, pro- 
duces the injury and without which the result would not 
have occurred. This legal definition sounds a little compli- 
cated and perhaps difficult, but I can simplify it and para- 
phrase it into ordinary language. A proximate cause of an 
injury is some act or omission which causes or contributes 
to cause the injury and without which the injury would not 
have been sustained. In other words, if a plaintiff’s injury 
or death would not have occurred but for the defendant’s 
negligence, then the defendant’s negligence is a proximate 
cause of the injury. 

Now it is not necessary that the defendant’s negligence 
be the sole cause. There may be several proximate causes 
that concur together to produce the injury. In that event 
each cause is a proximate cause of the injury. It is pos- 
sible, and in fact frequently happens, that two or more 
persons are negligent and their negligence combine to 
cause the injury. Under those circumstances each of the 
parties would be equally liable. 

Now in this case the action is brought against the 

362 District of Columbia. Your function is to determine 

whether the District of Columbia is liable. It does 

not matter whether someone else is also liable. That is 

no concern of yours at this time. There may be two or 

three persons liable. Your function is solely to determine 
whether the District of Columbia is liable. 

Now I need hardly say that if the defendant is a govern- 
mental agency or a corporation and not a living person 
and if an employee or an agent of the defendant is guilty 
of negligence, then the defendant is liable for the conse- 
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quences of his employee's or his agent’s negligence and the 
employer becomes responsible. 

The basic principle of law by which the question of 
liability of the District of Columbia must be governed is 
this: The owner of any establishment, be it a governmental 
facility or any public building like a hotel or restaurant 
or 2 store or an office, to which the public is expressly or 
impliedly invited to enter and to patronize and use, the 
owner or the operator of such an establishment is under a 
duty to persons so invited to exercise due care to keep the 
premises in a reasonably safe condition. Now of course 
the responsibility is not absolute. The operator of such an 

establishment is not an insurer or a guarantor of 
363 safety; but the agency operating such an establish- 

ment is required to use due care to keep the prem- 
ises in a reasonably safe condition. 

Now what constitutes due care? The amount and the 
degree of care and caution required to be used in any 
particular situation varies in proportion to the importance 
of the matter and to the risks involved. In other words, 
where human life is at stake or there is a possibility of 
injury to someone, a greater degree of care and caution 
would constitute due care than would be true in a situation 
where such a risk did not exist. The amount of care and 
caution required by the law increases with the importance 
of the matter and the risks that reasonably should be 
foreseen. Now it is your function to apply this principle 
to the facts of this case. Did the District of Columbia 
Government use due care in the maintaining of the electri- 
cal equipment in the swimming pool in which the accident 
occurred? That is for you to decide, not for me. 

This brings me to a consideration of the evidence intro- 
duced at this trial and I repeat what I said at the opening 
of my remarks, that my summary and discussion and com- 
ments on the facts and on the evidence are not binding on 
you, they are intended only to help you. You must make 
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your own decision on the facts and on the evidence. That 

is your function, your duty and your responsibility. 
364 You must consider the entire evidence, not only 

the evidence that I shall discuss. I shall refer only 
to those items of evidence that appear significant to me, 
but you may have in mind other items of evidence that 
I may omit and which may appear significant to you. So 
you must consider all of the evidence as you recall it. 
Now with these cautionary remarks I shall summarize 
briefly the facts and the evidence as I understand them 
to be as they were introduced at this trial. 

The evidence tends to show that the operation of the 
Banneker Swimming Pool was divided between the Recrea- 
tion Department of the District of Columbia Government 
and the National Park Service. The part of the operation 
conducted by the National Park Service was delegated by 
contract to a concessionaire, a corporation known as Gov- 
ernment Services, Inc. 

The evidence tends to show that during the period in- 
volved in these cases on five days a week during the 
morning hours from nine until noon the District of Colum- 
bia Recreation Department was in charge of the swimming 
pool and operating it: it was conducting swimming instruc- 
tions for anyone, child or adult, who cared to take advan- 
tage of the opportunity. In addition, the pool was open 
for general public use during those hours. The District of 
Columbia Recreation Department hired lifeguards and 

swimming instructors. 
365 In the afternoons the swimming pool was op- 
erated just as a swimming pool open to the public 
as a Federal facility by the National Park Service 
through the concessionaire Government Services, Inc. The 
lifeguards hired by the District of Columbia Government 
also worked in the afternoon for Government Services, 


Inc., and received their pay for their afternoon work from 
Government Services, Ine, Tn other words, each lifeguard 
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received two pay checks, one pay check from the District 
of Columbia Government for his morning work and one 
check from Government Services, Inc., for his afternoon 
work, 

The work of maintenance was carried on by Govern- 
ment Services, Inc., which also hired the maintenance em- 
ployees. 

Now I said to you before that the District of Columbia 
was under an obligation to use due care to make the 
wimming pool reasonably safe for users. The mere fact 

the actual maintenance work was done by someone 
than the District of Columbia Government, that it 
done by Government Services, Inc., does not relieve 
istrict from the duty of using due care and due dili- 
nee to see to it that the swimming pool was reasonably 

e. A party that invites the public to use a facility 
open to the public is under a duty to use due care and 
due diligence to see to it that it is reasonably 

safe for public use. It may not delegate that duty 
366 to anyone else or depend or rely on someone else to 

do it, and if it does, it must take the consequences of 
the negligence of that other party. 

The evidence in this case tends to show—and as I under- 
stand it there has been no attempt to contradict it—that 
the electric shock to the two lifeguards was caused in 
the following manner: One of the electric light fixtures 
among the underwater lights in the pool had deteriorated 
az.d had become partially filled with water; that the in- 
suiation on the wires had become worn, likewise through 
a process of gradual deterioration. Two of the wires were 
burned and broken, one of them being the ground wire. 
As a result a short circuit occurred and the current could 
not return properly and instead it passed through the 
water, causing electric shocks to any person in its path. 
There is also evidence that this condition was aggravated 
by faulty installation originally in that the wire connected 
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with the circuit breaker was not sufficiently heavy to carry 
enough current to trip the circuit breaker or, in the alter- 
native, that the circuit breaker was too heavy for the 
wire and the result was that there was not enough current 
to trip the circuit breaker. 

The evidence tends to show that these defective 
conditions caused an electric current to go through 
the water in the pool and to inflict electric shocks 

on the two individuals concerned. 

Now it is for you to determine whether due care had 
been used by the District of Columbia Government, the 
defendant in this action, to prevent such an unfortunate 
result and to keep the pool and especially its electrical 
equipment in a reasonably safe condition. If you find that 
the District of Columbia was not guilty of any lack of 
due care, of course your verdict would be in favor of the 
defendant. But if you find that the District of Columbia 
was guilty of a lack of due care in maintaining the pool, 
then your verdict will be for the plaintiffs, and as I said 
before, we will then have another proceeding for the pur- 
pose of determining the amount of damages. 

In conclusion, your verdict should be either in favor of 
the plaintiffs or in favor of the defendant, and as of 
course you are aware, your verdict must be reached by 
unanimous vote. 

Are there any suggestions or objections? 

MR. CONLYN: May we approach the bench? 

THE COURT: Yes, indeed. 

368 (AT THE BENCH:) 

THE COURT: Mr. Johnson, have you anything? 

MR. JOHNSON: No, sir. 

THE COURT: Mr. Bolotin, have you anything? 

MR. BOLOTIN: No, sir 

THE COURT: Mr. Conlyn? 

MR. CONLYN: Yes, sir 1 have to object to the in- 
structions on the ground that the Court did not give the 
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Instruction No. 1 offered by the District of Columbia; 

Your Honor denied it. 

. ° ° e . ° e e e 

369 THE COURT: Mr. Foreman, the Court has re- 
ceived your note reading as follows: 

“Please may we have a clarification of the law regard- 
ing the re sponsibility of two or more parties operating 
the same facility.” 

If two or more parties operate the same facility they 

may both be equally responsible. The mere fact 

370 that there are two parties operating the same 

facility doesn’t relieve any one of them of liability. 

It very frequently happens that two or more persons 
are liable for the same result for the same act. 

So that the mere fact that there may be another 

facility participating in this operation wouldn't relieve 

the District of Golumbis if the District of Columbia stand- 


ing alone would be liable. 
Does that clarify the issue? 
THE FOREMAN: Yes, sir. 


JURY VERDICT 
THE DEPUTY CLERK: Mr. Foreman, has the jury 
agreed upon a verdict? 

THE FOREMAN: They have. 

371 THE DEPUTY CLERK: Do you find for the 
plaintiffs or for the defendant? 
THE FOREMAN: Plaintiffs. 
e . ° ° ° 
72 (AT THE BENCH:) 

THE COURT: First, I want to say, Mr. Conlyn, 
that you fought a good fight and I commend you for 
fighting a good fight for your client. On the other hand, 
I want to say that justice has been done. 
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Now I want to ask you this. Would there be any dis- 
position on the part of the District to settle this case? 

MR. CONLYN: I don’t think that the plaintiffs would 
be willing to accept anything within the realm that the 
District has authority. 


373 MR. JOHNSON: Mr. Donnelly of the North 
American Insurance Company has an assignment, 

I think, of about thirty-some thousand dollars. 

THE COURT: For what? You mean for compensation. 
Then I think a settlement is out of the question. 

You might not make so very much. I had no realization 
that the compensation would be so big. 

MR. JOHNSON: Two children plus the wife. 


J . . s es ° se s 

How about your claim, Mr. Bolotin? 

MR. BOLOTIN: We only owe the insurance company 
about three or four thousand. It is not so bad. 

We probably could settle, but J don’t think they would 
settle just with us. 
. e . ° e . e es e 


No. 330-62 
No. 1955-61 
[Filed July 17, 1963] 


DEFENDANT DISTRICT OF COLUMBIA’S 
INSTRUCTION NO. 1 


You are instructed as a matter of law that the defend- 
ant District of Columbia had no duty and no authority to 
inspect the facilities and installations owned by the 
United States Government. If you find from the evidence 
that the Banneker swimming pool was, on August 1, 1960, 
owned by the United States Government and operated by 
Government Services Incorporated, and if you find that 
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the District of Columbia did not have such jurisdiction 
and control of the swimming pool as would require it to 
maintain the electrical system in a reasonably safe condi- 
tion, then your verdict must be for the defendant District 
of Columbia. 


No. 1955-61 
No. 330-62 
[Filed March 16, 1967] 


MOTION OF DEFENDANT DISTRICT OF COLUMBIA 
FOR JUDGMENT NON OBSTANTE VEREDICTO 


Defendant District of Columbia moves the Court to 
enter judgment in its favor notwithstanding the verdicts 
returned against it on March 3, 1967 and on March 6, 
1967. As grounds therefor, this defendant asserts: 

1. The evidence failed to show that at the time of the 
accidents in question the District of Columbia had juris- 
diction or control over the 3anneker Swimming Pool, the 
situs of the accidents in litigation, nor that it had any 
duty to install, inspect or maintain the electrical facilities 
at Banneker Pool. 

2, Since the plaintiffs’ evidence was insufficient in law 
to warrant submitting the case to the jury, the Court 
should have granted the motion of the District of Colum- 
bia for a directed verdict. 

2. Neither the testimony adduced by the plaintiffs nor 
the testimony as a whole contains substantial evidence 
tending to prove that the District of Columbia was guilty 
of any negligence. 

4. There was no evidence tending to show that at about 
3:00 p.n., on August 1, 1960, when the occurrences in 
question took place, the District of Columbia owned, con- 
trolled, maintained, or otherwise directed the operation of 
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the Banneker Swimming Pool, nor that it held out to the 
public any invitation to use the Banneker Pool. 

5. Since there was no evidence showing that the District 
of Columbia maintained the Banneker Swimming Pool, 
nor that it had a duty to maintain the pool, nor that it 
invited the public to use the pool, it was error for the 
Court to rule that: 


“e * * the District of Columbia, as any party 
that maintains an establishment of a public 
nature to which it invites the public, was under 
a duty to maintain the establishment with due 
care for the safety of the public whom it invites. 
8 (Tre 25-26.) 


6. There is no evidence tending to establish that the 
District of Columbia had any of its employees assigned to 
or performing duty at the Banneker Swimming Pool when 


the accidents in question occurred. In any event, if Dis- 
trict employees had been so assigned their exclusive 
remedy for any injury sustained would have been that 
afforded by the Federal Employees Compensation Act. 

7. The Court erred in ruling that when the District of 
Columbia is engaged in the operation of a public swim- 
ming pool, the function performed is not governmental 
but proprietary. 

8. The Court erred in denying the District of Columbia’s 
Jury Instruction No. 1. 

9, There being no evidence establishing any duty or 
responsibility in the District of Columbia concerning the 
maintenance and operation of the Banneker Swimming 
Pool at the time of the accidents here involved, it was 
error for the Court to allow the jury: 


“* © © to determine whether due care had been 
used by the District of Columbia Government, 
the defendant in this action, to prevent such an 
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nfortunate result and to keep the pool and espe- 
cially its electrical equipment in a reasonably safe 
condition, ° * °” (Tr. 39.) 


10. There being no evidence establishing ownership of 
the Banneker Swimming Pool by the District of Columbia 
or a duty to maintain or operate the same, it was error 


} 


for the Court to instruct the jury that: 


“The basic principle of law by which the ques- 
tion of liability of the District of Columbia must 
be governed is this: The owner of any establish- 
ment, be it a governmental facility or any public 
building like a hotel or restaurant or a store or 
an office, to which the public is expressly or 
impliedly invited to enter and to patronize and 
use, the owner or the operator of such an estab- 
lishment is under a duty to persons so invited 
to exercise due care to keep the premises in a 
reasonably safe condition. Now of course the 
responsibility is not absolute. The operator of 
such an establishment is not an insurer or a 
guarantor of safety; but the agency operating 
such an establishment is required to use due care 
to keep the premises in a reasonably safe condi- 
tion.” (Tr. 34-35.) 


ll. There was no evidence that the District of Colum- 
bia had any notice of any defect in the electrical fixtures 
at the Banneker Swimming Pool. 

12. In the case of John F. Wynn, Jr., there was no evi- 
dence tending to support his sole allegation that the Dis- 
trict of Columbia was negligent in “furnishing water 
supply for use in swimming pool at a public recreation 
facility without first determining that the electric cur- 
rent, voltages, and all appliances of such facility were 
safe and appropriate for use by general public’, nor 
that any such duty was imposed upon the District of 
Columbia. 
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13. There was no compliance with the statutory require- 
ment of written notice to the Commissioners of the Dis- 
trict of Columbia for unliquidated damage to person or 
property as required by Section 12-208, D.C. Code, 
1961 ed. 

14. The verdict was contrary to the law and to the 
weight of evidence. 


No. 1955-61 
No. 330-62 

[Filed April 19, 1967] 
OPINION 


Henry Lincoln Johnson, of Washington, D. C. for plain- 
tiff Thomas. 

I. Irwin Bolotin, of Washington, D. C., for plaintiff 
Wynn. 

Thomas .A. Flannery and Stephen A. Trimble, both of 
Washington, D. C., for defendant Potomac Electric Power 
Company. 

Andrew G. Conlyn, Assistant Corporation Counsel, for 
defendant District of Columbia. 

Two lifeguards, Donald fh. Thomas and John F. Wynn, 
Jr., employed at a public swimming pool in Washington. 
D. C., known as the Banneker Swimming Pool, received 
an electric shock while trying to assist a swimmer who 
had been similarly stricken. As a result Thomas died, 
while Wynn sustained personal injuries. Both Thomas 
and Wynn were part-time employees of a corporation 
known as Government Services, Inc., and both the Thomas 
estate and Wynn received workmen's compensation 
accordingly. 


tThe Longshoremen and Harbor Workers’ Compensation Act, 33 USC. 


OOL ef xeq., constitutes the Workmen's Compensation Law of the District 
of Columbia, D.C.Code 36-501, 
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An action for damages for wrongful death was brought 
in behalf of the Thomas estate and another in behalf of 
Wynn for personal injuries, against Potomac Electric 
Power Company, a public utility that supplies electric 
current in the city of Washington, and against the District 
of Columbia. These actions are so-called “third-party 
actions” predicated on negligence.’ The two cases were 
consolidated for trial. At the close of the trial, the Court 
directed a verdict in favor of defendant Potomac Electric 
Power Company, as the evidence showed that the power 
company supplied electricity only as far as the customer’s 
meter, while the customer installed and maintained his 
own equipment from that point. The cases as against the 
District of Columbia were submitted to the jury. The jury 
returned a verdict in favor of the administratrix of the 
Thomas Estate for $156,225, allocating $95,225 to his 
widow Shirley A. Thomas, $25,000 to his son Donald E. 
Thomas. Jr.. and $36,000 to his son Martin Thomas;* 
and a verdict in favor of plaintiff Wynn for the sum of 
$28,000. The cases are now before the Court on motions 
of the District of Columbia for judgments non obstante 
reredicto. 

The salient facts are not in dispute. At the time of the 
tragic accident, which occurred on August 1, 1960, there 
was mnaintained in Washington, a public recreation estab- 
lishment known as the Banneker Recreation Center. It 
was located on land belonging to the United States. It 
consisted of a playing field, as well as a swimming pool 
and building, both of which had been constructed by the 
National Capital Parks Division of the National Park 
Service of the Department of the Interior. The Recreation 
Board of the District of Columbia, an agency of the local 
Government, conducted a large number of activities at the 


233 USC. 1923. 


> D.C.Code 16-2791 requires such allocation. 
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Center,‘ such as athletic games on the playing field, and 
classes of various types open to the public on the upper 
floor of the building adjacent to the swimming pool. The 
lower floor was used as a bathhouse for the patrons of 
the pool. 

The operation of the swimming pool was divided be- 
tween the Recreation Board of the District of Columbia, 
and the National Capital Parks. The latter delegated its 
part of the activity to a concessionaire, a non-profit pri- 
vate corporation entitled Government Services, Ine. Dur- 
ing the morning hours the pool was operated by the 
District of Columbia. Free swimming instruction was 
given to all who desired it. In the afternoon it was con- 
ducted purely as a swimming pool by Government Serv- 
ices, Inc. The lifeguards, who also acted as swimming 
instructors during the mornings, were hired by the Rec- 
reation Board and were paid by it for their morning work. 
They received compensation for their afternoon service 
from Government Services, Inc. Thus, each lifeguard re- 
ceived two pay checks on each pay day. The maintenance 
employees, such as the janitor and others, were hired by 
Government Services, Inc. The electrical equipment and 
wiring at the Center, including underwater lights at the 
pool, had been installed by National Capital Parks and 
were maintained by that agency or its concessionaire. 

On August 1, 1960, at about 3:00 p.m., an electric cur- 
rent passed through the water in the swimming pool and 
shocked a boy, who was swimming at the time. The acci- 
dent resulted in his death. Lifeguard Thomas jumped in 
to save the boy, but unfortunately met the same fate. 
Lifeguard Wynn jumped in after the other two in order 
to render assistance. He also received a severe shock, but 
fortunately was rescued and after a few days in the 
hospital, gradually regained his health. 


«The powers of the Recreation Board are enumerated in D.C. Code 8-210, 
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The cause of the accident was established by uncon- 
tradicted evidence given by three electrical engineers. The 
electric current came from the underwater lighting system 
at the pool. The original construction of the equipment 
and wiring were shown to have been improper and defi- 


cient. and to have failed to comply with accepted stand- 
ards. They had been installed under contract with the 
National Capital Parks by a small electrical concern that 
‘<< now defunct. The wire leading to the circuit breaker 
was too small to conduct a current that was sufficiently 
strong to operate the circuit breaker.» The rubber hose 
surrounding the electrical wiring had rotted in part by a 
gradual process of deterioration, which was estimated to 
have taken 2 to 5 years; seepage took place and one of the 
Sxtures became partially filled with water; the insulation 
having partially worn off, a short circuit occurred; two 
wires, including the ground wire, were burned; the circuit 
breaker could not be operated and the electric current was 
siphoned into the water. The result was that human beings 
who were in the path of the current, received an electric 
shock. 

It is clear that the individuals who actively participated 
in the original installation and the electrician who under 
contract with National Capitol Parks occasionally inspected 
the wiring, were guilty of culpable negligence in a high 
degree.* They exhibited either ignorance, incompetence, 
or indifference. It is strange, too, in the light of the known 
dangers of underwater electric systems, that neither the 
District of Columbia nor the National Capital Parks ex- 
ercised any supervision or arranged for frequent inspec- 


% Specifically, the circuit breaker had a power of 35 amperes. It was 
connected with a wire tap of No. 16 wire, which according to the testimony, 
was too light to transmit a current strong enough to trip a circuit breaker of 
more than 10 amperes. Wire No. 12 size should have been used instead. The 
mizes of electric wires are in reverse to their magnitude. 

¢ There was evidence to the effect that the electrician inspected the wiring 
system 3 days before the accident. He evidently failed to detect the deteriora- 
tion. He was deceased at the time of the trial. 
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tions by an experienced and trained electrical engineer. 
The original installation had been left to a small contractor 
and subsequent occasional maintenance to an electrician. 
Had these actions been brought against a private individ- 
ual or corporation, an instruction to the jury on the mght 
to impose punitive damages would probably have been 
appropriate. 

There are a number of legal objections, however, raised 
by the Corporation Counsel in behalf of the District of 
Columbia, which he contends preclude liability from being 
imposed on the District. These objections will now be 
considered. 


First, the fundamental point interposed by the District 
of Columbia, is that the operation of a swimming pool by 
a municipality constitutes the performance of a govern- 
mental rather than a proprietary function and that, there- 
fore, a municipality is not liable for negligence in conduct- 


ing such activities. It must be accepted as a fact that 
the outmoded doctrine differentiating between a govern- 
mental and a proprietary activity of a municipality and 
conferring immunity from suit in connection with a fune: 
tion of the former category still persists in the District of 
Columbia, and can be abrogated only by legislation. The 
principle is not favored, however, and is not extended 
beyond its original scope. It should not be expanded so as 
to apply to activities that have not as yet been held to be 
governmental. 

This Court had occasion to discuss this subject in 
Calomeris v. District of Columbia, 125 F. Supp. 266, in 
which, on the basis of a prior decision of the Court of 
Appeals, it was held that the maintenance and operation 
of 2 municipal hospital is a governmental function. Ac- 
cordingly, in that case the motion of the defendant Dis- 
trict of Columbia to dismiss the complaint was granted. 
This Court made the following comments (p. 267): 
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“Government immunity from suit is an obsoles- 
cent and dying doctrine. The United States 
waived its immunity to suit in tort by the Federal 
Tort Claims Act, 28 US.C.A. $1346(b). Al 
though the District of Columbia is Federal area 
and its government has been created by the Con- 
gress, nevertheless, for some reason the District 
of Columbia, either intentionally or inadvertently, 
was not included in that statute. Consequently, 
such immunity as the District of Columbia previ- 
ously possessed still persists.” 


The Court of Appeals affirmed this decision, 96 U.S.App. 
D.C. 364, 226 F. 2d 266, but in doing so it approved the 
criticism of this Court concerning the basic theory. The 
opinion of the Court of Appeals contains the following 
remarks (pp. 365, 366): 


“District Judge Holtzoff disposed of the matter 
with a careful opinion, concluding that the court 
‘much to its regret’ had no alternative but to 
grant the motion. 


“We agree with Judge Holtzoff that the de- 
fense of governmental function to a complaint for 
negligence, mistreatment or malpractice is ‘an 
obsolescent and dying doctrine’, but we also agree 
with him that since it is a phase of government 
immunity Congress alone can replace it. We join 
in his suggestion that the attention of the Con- 
gress might well be directed to it. Congress did 
not include the District of Columbia Government 
in the Federal Tort Claims Act.” 


The latest expressions of the Court of Appeals con- 
cerning this topic are found in Elgin v. District of Colum- 


TIt is ineongruous, for example, that a person injured as a result of the 
sept enee Of an employee of a hospital maintained by the Federal Govern- 
ment has a good cause of action against the United States under the Federal 
Tort sima Act, while a person injured aa a result of the negligence of an 
employee of a hospital maintained by the Government of the District of 
Columbia has no recourse against the District, 
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bia, 119 U.S.App.D.C. 116, 337 F. 2d 152, in which the 
Court took a salutary step in the direction of departing 
from the original doctrine of governmental functions. It 
may be said in passing that the opinion of this Court in 
the Calomeris case supra, is quoted by the Court of Ap- 
peals in a footnote in the Elgin case. 

There is no binding authority in the District of Colum- 
bia on the question whether the operation of a public 
swimming pool constitutes a governmental or a proprie- 
tary function. Assistance may be found in cases decided 
in other jurisdictions. In connection with the examination 
and analysis of the authorities, it must be borne in mind 
that we are not dealing with a swimming pool connected 
with a school and, therefore, constituting a part of the 
school system; or with a swimming pool operated in a 
public park in connection with the park system. The 
narrow question is whether a public swimming pool 
operated by a municipality as an independent facility, 
constitutes the performance of a governmental function. 

Without attempting to exhaust the authorities, the fol- 
lowing States, among others, have held that such an activ- 
ity constitutes a proprietary rather than a governmental 
function: Montana, Felton v. City of Great Falls, 169 P. 
2d 229; New Jersey, Weeks v. City of Newark, 162 A. 2d 
314; Ohio, Hack v. City of Salem, 189 N. E. 2d $57; Penn- 
sylvania, DeSimone v. City of Philadelphia, 110 A. 2d 431; 
South Dakota, Orrison v. City of Rapid City, 74 N.W, 2d 
489; Virginia, Hoggard v. City of Richmond, 200 S.E. 610, 
615; and West Virginia, Ashworth v. City of Clarksburg, 
190 S.K. 763. 

This doctrine was succinctly summarized by a New 
Jersey Court in Weeks v. City of Newark, supra, at 
p. 322: 


“The operation of a swimming pool is an activ- 
ity which a municipality provides for its citizens 
more as a matter of local convenience than in the 
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exercise of some duty discharged on behalf of the 
State with consequent benefits accruing to the 
State as a whole. It is a service which could 
just as well be provided by a private corporation, 
and very often is.” 


The opposite conclusion has been reached in the follow- 
ing States: Iowa, Mocha v. City of Cedar Rapids, 214 
N.W. 587: Kansas, Sroufe v. Garden City, 84 P. 2d $45; 
Massachusetts, Bolster v. City of Lawrence, 114 N.E. 722; 
New Hampshire, Harkinson v. City of Manchester, 5 A. 2d 
721: and Tennessee, Vaughn v. City of Alcoa, 251 S.W. 2d 
30k. 

In the light of the preceding discussion concerning the 
modern trend to limit and restrict, rather than expand, 
the doctrine of governmental immunity to suit in tort, as 
well as because of new activities that are being undertaken 
from time to time by governmental bodies, this Court 
prefers and adopts the view that the operation of a public 
swimming pool by a municipality is a proprietary rather 
than a governmental function. Consequently the objection 
of the District of Columbia on this score is overruled. 

Counsel for the District of Columbia relies on the case 
of Tillman v. District of Columbia, 58 App. D.C. 242, 
29 F. 2d 442. That case, however, is clearly distinguish- 
able. It involved the temporary installation of a water 
sprinkler or shower on a public street for the use of chil- 
dren of the neighborhood in hot weather. There is no 
anology between this state of facts and the operation of a 
permanent public swimming pool. Counsel points to the 
fact, however, that the opinion in the Tillman case cites a 
Massachusetts case, Bolster v. City of Lawrence, supra: 
and a Michigan case, Heino v. City of Grand Rapids, 168 
N.W. 512, both holding that the maintenance and opera- 
tion of a swimming pool is a governmental function. It 
does not necessarily follow that by relying on these two 
decisions the Court of Appeals for the District of Colum- 
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bia adopted their rulings im toto. It may be observed that 
the Massachusetts case was decided exactly 50 years ago, 
before the present tendency to abolish or at least limit 
governmental immunity to suit in tort, had gained its 
momentum; and as concerns the Michigan case, the doc- 
trine of governmental immunity as to municipalities was 
completely overruled and abandoned in that State in 1961, 
Williams v. City of Detroit, 111 N.W. 2d 1. 

The next objection interposed in behalf of the District 
of Columbia is that the swimming pool was operated both 
by the District of Columbia and in behalf of the United 
States at different hours of the day, and that the District 
did not maintain or control the electric lighting system 
at the pool. The facility was located on land owned by the 
United States and the electrical equipment had been in- 
stalled and was maintained by the United States or by its 
contractor or concessionaire. The Recreation Board of the 
District of Columbia and its employees had no connection 
with the maintenance of the pool and persons concerned 
with that phase of the work were employees either of the 
United States or of its concessionaire. The Court is of the 
opinion that this distinction is of no consequence as a 
matter of law. Any person, be it a natural person, & cor- 
poration, or & governmental agency that maintains or 
operates an establishment which it invites the public to 
utilize, is under a duty to use due diligence and reasonable 
care to keep the premises reasonably safe for invitees. 
O'Dwyer v. Northern Market Co. 24 App. D.C. 81, S73 
Watford v. Evening Star Newspaper Co. 93 U.S.App-D.C. 
260, 263. It is immaterial whether the person has title to 
the property, or authority to use it, or has control, or 
ability to employ adequate safety measures. 

There are numerous cases applying this theory in 
various situations. Specifieally, it has been invoked in 
connection with a swimming pool in an action for personal 


injuries sustained by a patron as a result of slipping on 


a defective stair pad (New Jersey) Benton v. Young 
Men's Christian Ass'n of Westfield, 141 A. 2d 298, 

A person Who invites the public to premises operated by 
him may not delegate to others or rely on others to per- 
form the duty of maintaining the place in a reasonably 
safe condition, and relieve himself of the obligation in 
that manner. Consequently, the Court concludes that the 

i Columbia was under a duty to make certain 
that due diligence was used to keep the pool in a reason- 
ably safe condition and that failure to perform this duty 
creates liability on its part. 

s next urged in behalf of the District of Columbia 

since Thomas and Wynn were employees of the D s- 

of Columbia, no action for damages may be main- 
ained against the District, based on injuries sustained in 
he course of their employment. Counsel points to the 
provision of the District of Columbia Code which extends 
to employees of the government of the D.strict of Colum- 
bia the provisions of the Federal Employees’ Compensa- 
tion Act, D. C. Code 1-311. A comprehensive scheme for 
the payment of compensation for injuries or death suf- 
fered by government employees within the scope of their 
employment has been established by Congress and has 
been construed to be an exclusive remedy, 5 U.S.C. § 8101 
et seq. formerly $751 et seq. It follows that no action lies 
against the District of Columbia for the death or injuries 
oceurring in the course of employment in the case of Dis- 
trict employees. The difficulty with this argument in this 
instance is, however, that Thomas and Wynn were only 
part-time employees of the District of Columbia, as well 
as part-time employees of Government Services, Inc., 


s The evidence leads to the conclusion that there was also a cause of action 
against the United States under the Federal Tort Claims Act. A count 
comprising such a claim probably could have been included in the complaint. 
This course would have avoided most of the problems that have been dis- 
cussed in this opinion, in view of the waiver by the United States of its 
sovercign immunity against suit in tort. 
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which, it will be remembcred, is a private corporation. At 
the time of the accident involved in this case, they were 
performing services as employees of the latter and not 
as employees of the District of Columbia. It is understood 
that no claim has been made in their behalf against the 
District for compensation under the Act to which refer- 
ence has been made. This objection is hence overruled. 

Finally it is urged that the actions must fail because 
the required statutory notice was not given to the District 
of Columbia. In this connection, the Corporation Counsel 
relies on the provision of D. C. Code 12-208, to the effect 
that no action may be maintained against the District of 
Columbia for unliquidated damages to person or property 
unless the claimant gives notice in writing to the Commis- 
sioners of the District of Columbia within 6 months after 
the injury or damages were sustained. Admittedly no 
such notices were served in this instance. The statute, 
however, adds a proviso reading as follows: 


“| a report in writing by the Metropolitan 
police department, in regular course of duty, 
shall be regarded as a sufficient notice under the 
above provision.” 


The evidence shows that a detective of the Homicide 
Squad of the Metropolitan Police Department immediately 
and thoroughly investigated this accident, and promptly 
made a full detailed official report concerning it. Conse- 
quently, there has been compliance with the requirements 
of this statute. 

The motions for judgments non obstante veredicto are 
denied. 

There is still another important subject to be con- 
sidered, namely, the amount of damages awarded in the 
two cases. After the verdict was returned and the jury 
was discharged, the Court made the following statement 
in open court: 
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“The Court will give serious consideration to any 
motion that the District of Columbia may care to 
make based on the contention that the verdict is 
excessive, because the Court is inclined to the 
view, at first blush that both verdicts are exces- 
sive and unwarranted by the evidence. However, 
I am not deciding the matter now, but I will be 
willing to give consideration to this motion as 
to both parties.” (Tr. p. 940) 


Ordinarily. the question whether the amount of damages 
awarded by the jury is excessive may be considered only 
as a ground for a new trial, and if such an objection is 
sustained, the usual practice is to require the plaintiff to 
consent to a remittitur as a condition for a denial of a 
motion for a new trial. In this instance, however, no 
motion for a new trial was filed. The only application 
presented in behalf of the District of Columbia are mo- 

s for judgments non obstante veredicto. The Corpora- 
tion Counsel did not even take advantage of the provi- 
sion of Rule 30(b) of the Federal Rules of Civil Proce- 
dure. to the effect that a motion for a new trial may be 
joined with a motion for judgment non obstante veredicto, 
or a new trial may be prayed for in the alternative. The 
Assistant Corporation Counsel stated in open court that 
this omission was not an inadvertence or error, but that 
after consideration and conferences in the office of the 
Corporation Counsel, it was determined to stand solely on 
the motions for Judgments non obstante veredicto. 

Rule 59(d) of the Federal Rules of Civil Procedure 
empowers the Court to grant a motion for a new trial for 
a reason not specified in the motion, but obviously there 
must be a motion as a basis for such a ruling. The Court 
is also authorized by the Rule to order a new trial sua 
sponte not later than 10 days after entry of judgment. 
The Court did not take any such step, however, because 
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it assumed that in view of the suggestion announced from 
the bench, action would be taken by counsel. 

In the light of these considerations, the verdict of 
$28,000 in favor of Wynn must stand. The Court deems 
it inappropriate to discuss the question whether it is 
excessive, irrespective of its views on this point. 


A different situation is presented in connection with 
the damages of $156,225 awarded to the Thomas estate. 


The District of Columbia counterpart of Lord Camp- 
bell’s Act, D.C.Code 16-2701, Supp. V. 1966, contains the 
following unique provision: 


“If, in a particular case, the verdict is deemed 
excessive the trial judge or the United States 
Court of Appeals for the District of Columbia 
Circuit, on appeal of the cause, may order a 
reduction of the verdict.” 


This provision is broad enough to empower the trial 
Court to act sua sponte in the exercise of its sound 
discretion. There is no time limitation. It also authorizes 
the Court to reduce the amount of damages directly and 
to modify the judgment accordingly without the necessity 
of requiring a remittitur as a condition for denial of a 
motion for a new trial. When this statute was mentioned 
on the argument on the post-trial motions, the Assistant 
Corporation Counsel indicated that he had the statute in 
mind and suggested that his office would leave the matter 
in the hands of the Court without expressing any views 
as to what, if any, action should be taken under this 
provision. 

As has been heretofore stated, the verdict in favor of 
the administratrix of the estate of Donald E. Thomas as 
damages for his death, was for $156,225. Of this amount 
$1225 represents funeral expenses. Consequently the dam- 
ages awarded for the death itself were $155,000. 
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The law of the District of Columbia, as did the original 
Lord Campbell’s Act, limits damages for wrongful death 
to the pecuniary loss sustained by persons who were 
dependent on the deceased or to whom the deceased made 
or might be reasonably expected to make contributions. 
The salient facts bearing on the amount of damages in 
the Thomas case are as follows. The deceased Donald I. 
Thomas was born on July 31, 1934. He was, therefore, 
exactly 26 years old at the time of his death. His life 
expectancy was 40.4 years. His wife, Shirley Thomas, 
was 27 years old. The couple had two sons: Donald 
Thomas, Jr. S years old: and Martin Thomas, two years 
old. During the preceding June the deceased had grad- 
uated from Teachers’ College and was planning to enter 
the District of Columbia School System the foilowing fall 
as a teacher. 

To establish some basis for a determination of the 
amount of damages, plaintiff’s counsel followed the course 
frequently pursued in such cases and called an expert 
statistician as a witness. The latter testified that his best 
estimate of the present value of the total earnings that 
the deceased might have been expected to receive during 
his entire working life expectancy was $155,000. He then 
explained the method used by him in arriving at this 
result. It was assumed by him that the working life 
expectancy of the deceased was 36 years; that the salary 
of a teacher in the District of Columbia at the time of his 
death was $5,000 a year; that on the average his salary 
would have been likely to increase by about 3% annually; 
that $1,000 a year should be deducted from his annual 
salary for his own maintenance and his other personal 
expenses; and that some allowance, the witness did not 
say how much, should be made for the possibility of his 
death prior to the end of his working life expectancy, He 
then stated that he took the aggregate amount of carn- 
ings computed by this method and reduced it to preseut 
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worth, discounting the total at the rate of 4% per annum. 
Unfortunately, counsel did not interrogate the witness fur- 
ther and did not request him to give his computations, 
step by step in detail, but confined his testimony, as 
stated, to a statement of the ultimate estimate and an 
explanation of the general method used to reach it. Fail- 
ure to make the elaboration greatly weakens the probative 
weight of the testimony, since no means are presented for 
checking the detailed calculation made by the witness. 

For the time being, we shall assume arguendo that the 
computation made by the witness was mathematically cor- 
rect on the basis of the method used by him. Actuarial 
testimony as to possible or probable future earnings of 
the deceased, and the reduction of the aggregate amount 
to present worth, is admissible and is generally presented 
in cases of wrongful death of an adult breadwinner of a 
family. It is, however, far from conclusive. Such evidence 
is only the starting point and not the terminus of the 
inquiry. It may not be adopted at its face value as the 
sole basis for the determination of damages for death. 
Especially is this true in a case where the deceased had 
not as yet established himself in a specifie occupation in 
which he was earning a set income and was likely to con- 
tinue. It may be otherwise in some cases in which the 
deceased had attained a permanent status in his calling 
and was receiving a salary that was permanently assured. 
In some cases of this type, the actuarial testimony, if 
detailed enough, may even be accepted as final without 
consideration of other factors. Here, however, the 
deceased only planned to enter the teaching profession, 
but had not as yet reached that point. There is always a 
question under such circumstances whether the person 
would be successful in his chosen line of endeavor. 

The vicissitudes of fortune, the buffetings of fate, and 
the uncertainties of life and health, must invariably be 
considered. Fairness and justice require that the amount 
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reached on an actuarial basis be reasonably reduced in 
the light of these additional factors. Otherwise, damages 
would be awarded on the basis of an assumed success in 
one’s occupation and a guaranteed income. In the case at 
bar the verdict would give greater financial security to 
the family than it would have had if the deceased had 
lived. 

An illuminating discussion of this topic is contained in a 
recent decision of the Supreme Court of Iowa, Brophy v. 
Iowa-Illinois Gas and Electric Company, 119 N.W. 2d 
$65,866 : 


“No evidence is possible of the time which 
deceased would have lived but for the injury com- 
plained of. Had he avoided this injury, death 
may have met him the next day, week, or year in 
some other form. In business he might have be- 
come a phenomenal success and accumulated mil- 
lions, or he might have lived to old age and died a 
pauper. From a man of good habits, prudence 
and industry, he might have become a spend- 
thrift or a tramp, or if a man of dissolute habits 
he might have reformed into an efficient and 
prosperous citizen.” 


In O’Connor v. United States, 269 F, 2d 578, 582, a deci- 
sion of the Court of Appeals for the Second Circuit, the 
Court made the following statements as a helpful guide 
to the elements that must be considered and weighed in 
determining the amount of damages in a wrongful death 
Case: 


“What the decedent was actually earning at the 
time of his death is a major factor in determining 
earning capacity. It is also proper to consider 
the length of time he worked for his employer (in 
this case four months); the prospect of his re- 
taining his job and the opportunities for other 
employment; his chances for future promotion or 
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demotion, his and his wife’s and child’s probable 
life expectancies, his physical condition, habits 
and the ordinary vicissitudes of life.” 


In that case the deceased was 36 years old when he was 
killed, and had a life expectancy of 36.4 years. He was 
earning $391.00 a month, as a field engineer for a well- 
established, large business concern. He left a widow and 
one child. An award of damages for wrongful death in 
the sum of $150,000 was reduced by the Court to $90,000 
by means of a remittitur imposed as a condition of affirm- 
ance of the judgment of the District Court. It is interest- 
ing to observe that the Court was of the opinion that in 
making computations, one-third of the income should have 
been allocated to the personal expenses and support of the 
deceased, whereas in this instance, the plaintiff's witness 
deducted only $1,000 a year for that purpose. As hereto- 
fore stated, in the case at bar, we are confronted with an 


additional problem arising out of the fact that the 
deceased had not yet entered upon any permanent employ- 
ment and that consequently it is purely speculative to 
weigh the possibilities of his earning status. This factor 
adds a weighty element of uncertainty. 


This Court reaches the conclusion that the award made 
by the jury, which obviously did not take into considera- 
tion any of the uncertainties and gave them no weight, 
is excessive and should be reduced. It may well be that 
the jury may have been emotionally stirred by the horror 
of the manner in which the deceased was killed and the 
inexcusable negligence displayed by individuals who were 
responsible for the conditions that led to the tragic acci- 
dent. While such emotions are righteous and com- 
mendable, they should not be permitted to influence the 
verdict. In reducing the amount of damages, it is inecum- 
bent on the Court not necessarily to fix a sum that the 
Court would have awarded, but to decrease the award 


136 


made by the jury only to the highest amount that the 
Court deems to be within the bounds of reason. 

Accordingly, the Court will diminish the award of $155, - 
OOO to $90,000 and add to it the amount of funeral 
expenses. In other words, the total amount of damages 
will be reduced from $156,225 to $91,225. The Court will 
allocate that amount as follows: to the widow, Shirley A. 
Thomas $56,225; to the son of Donald E. Thomas, Jr. 
$14,500: and to the son Martin Thomas, $20,500. 

Motions of the defendant District of Columbia for 
judgments non obstante veredicto are denied. The award 
of damages to the plaintiff Shirley A. Thomas, as admin- 
istratrix is reduced from $156,225 to $91,225, and allocated 
as follows: to the widow, Shirley A. Thomas $56,225; to 
the son Donald E. Thomas, Jr., $14,500; and to the son 
Martin Thomas, $20,500, the award to the minors to be 
paid to guardians to be appointed through the Probate 


Division of this Court. The judgment in the Thomas case 
will be modified in accordance with this ruling. 
Counsel may submit proposed orders and judgment. 


ALEXANDER HOLTZOFF, 
United States District Judge. 
April 18, 1967. 
e e Ad e ° 
No. 1955-61 
No. 330-62 


{Filed May 11, 1967] 


ORDER AND JUDGMENT 
This matter came before the Court on the motion of the 
defendant District of Columbia for judgments non 
obstante veredicto and the opposition of the plaintiffs 
thereto, and oral argument of counsel in open court. 
The Court has given due consideration to the several 
points and authorities urged upon it by the defendant and 
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concludes that the defendant is not entitled to judgment 
non obstante veredicto. 

The Court has given consideration to the amount of 
damages awarded in the two cases and reaches the follow- 
ing conclusions: 

In the case of John F. Wynn, Jr. v. Potomac Electric 
Power Co., et al, Civil Action No. 330-62, the defendant 
District of Columbia asked neither for a new trial nor 
that plaintiff consent to a remittitur. It elected to apply 
only for judgment non obstante veredicto. In the light of 
these considerations the verdict of $28,000.00 in favor of 
the plaintiff Wynn must stand. 


In the case of Shirley A. Thomas, Administratriz v. 
Potomac Electric Power Co., et al, Civil Action No, 1955- 
61, being an action for wrongful death, the Court, under 
the provisions of D.C. Code 16-2701, Supp. V 1966, if the 
verdict is deemed excessive, may order a reduction of the 


verdict. The Court does deem the verdict of $155,000.00 
excessive for the reasons set out in its opinion. The Court 
deems a verdict of $90,000.00 to be appropriate with the 
following allocations: to the widow Shirley A. Thomas 
$55,000.00 with an allowance of $1,225.00 for funeral ex- 
penses; to the son Donald E. Thomas, Jr. $14,500.00; and 
to the son Martin Thomas, $20,500.00. The awards to the 
two sons, who are minors, is to be paid to guardians to be 
appointed through the Probate Division of this Court. 

The Court finds that the orders and judgments hereto- 
fore entered in these cases are in error in that they order 
interest to be paid on the amounts of the judgments from 
the date of entry until paid at a rate of siz percent (6%) 
per annum, whereas, D.C. Code 28-2701, 1961 edition, 
provides “That interest, when authorized by law on judg- 
ments against the District of Columbia, shall be at the 
rate of not exceeding four per centum per annum.” They 
must, therefore, be set aside. 
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For the foregoing reasons it is, by the Court, this 11th 
day of May, 1967, 

ORDERED, that the orders and judgments heretofore 
entered herein be, and the same hereby are, set aside. 

FURTHER ORDERED, that the motion of the defend- 
ant District of Columbia for judgments non obstante vere- 
dicto be, and the same is hereby denied. 

FURTHER ORDERED, that the plaintiff, John F. 
Wynn, Jr., recover from the defendant, the District of 
Columbia, the sum of $28,000.00 with interest thereon at 
the rate of + per centum per annum from March 17, 1967, 
as provided by law. 

FURTHER ORDERED, that Shirley A. Thomas, 
widow of Donald E. Thomas recover from the defendant, 
the District of Columbia, the sum of $56,225.00; that 
Donald E. Thomas, Jr. recover from said defendant the 
sum of $14,500.00; that Martin Thomas recover the sum 


of $20,500.00; all recoveries to be with interest at 4 per 
centum per annum from March 17, 1967; and that the sums 
to be recovered by Donald E, Thomas, Jr., and Martin 
Thomas shall be paid to guardians to be appointed for them 
through the Probate Division of this Court. 


ALEXANDER HOLTzorr, 
Judge 


No. 
[Filed May 18, 1967] 
NOTICE OF APPEAL 


Notice is hereby given this 18th day of May 1967 that 
the District of Columbia, one of the defendants named 
herein, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the final 
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judgment entered in this action on May 11, 1967, in favor 
of the plaintiffs and against the District of Columbia, and 
from the order entered May 11, 1967, denying the motion 
of the District of Columbia for judgment notwithstanding 
the verdict. 
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QUESTIONS PRESENTED 
| 
1. Whether the District of Columbia may be held|liable for the 
. death of one lifeguard and for injuries to another as a result of a mid- 


afternoon accident caused by a faulty underwater electric light fixture 
| 


at a Swimming pool owned by the United States and leased to, operated 


ig and maintained by a private corporation, merely because the District, 
| 
in the mornings before the pool was opened to the public, | sponsored 
| 
free swimming classes at the pool and, for such instruction during the 


| 
morning hours, paid the lifeguards for their services as Swimming 


instructors. | 


2. Whether, in any event, the District of Columbia, if engaged 


¢ in any activity at the swimming pool at the time of the accident, was 


performing a governmental function. 
| 
| 
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. JOHN F. WYNN, JR., Appellee. 


Appeal From The United States District Court 
For The District Of Columbia | 


c BRIEF FOR APPELLANT | 


> JURISDICTIONAL STATEMENT | 


These appeals are from final judgments of the United States Dis- 


trict Court for the District of Columbia entered on May 11, 1967, in 


two consolidated negligence actions (J. A. 136-138). The jurisdiction 
| 
| 

. of the District Court was apparently invoked under District of Columbia 


Code, 1961, Title 11, § 521, Supp. V. Notices of appeal were filed on 


May 18, 1967 (J. A. 188-139). This Court has jurisdiction under 


United States Code, Title 28, § 1291. 


STATEMENT OF THE CASE 


On August 1, 1960, at about 3:30 p.m., a short circuit developed 
in one of the underwater electric light fixtures of the Banneker Swim- 
ming Pool, located in the District of Columbia, and resulted in electric 
shock and consequent injuries to John F. Wynn, Jr., and in the deaths 
of Donald E. Thomas and Rodney D. McKnight. The District of 
Columbia is appealing from the judgments entered against it in the per- 
sonal injury action filed by John F. Wynn, Jr., against the District of 
Columbia, the Potomac Electric Power Company, Ansel P. Kelley, and 
the Indemnity Insurance Company of North America (J. A. 17, 139), 
and in the wrongful death action filed by Shirley A. Thomas, individually 
and as the Administratrix of the Estate of Donald E. Thomas, against 
the District of Columbia and the Potomac Electric Power Company 
(J. A. 8, 138). The Administratrix of the Estate of Donald E. Thomas 
is appealing fromthe order of the court below entering judgment in her 
favor in an amount less than the damages awarded by the jury (J. A. 


136-138). 


The Administratrix of the Estate of Rodney D. McKnight insti- 
tuted a wrongful death action against the United States (the owner of 
the pool), Government Services, Inc. (the lessee of the pool), and the 
District of Columbia, but the complaint against the District of Columbia 
was, with the consent of all parties, dismissed at epetrial, and the 
lawsuit was later settled as to the remaining defendants (See C. A. 
2404-61). | 

In the Wynn case, the substance of the negligence attributed to 


the District of Columbia and the Potomac Electric Power Company was 


that each of them (1) permitted electrical current to be supplied to 


Government Services, Inc. , without first ascertaining that the pool's 


electrical system was safe, (2) failed to make and/or require proper 


inspections of the pool's electrical system, and (3) permitted the pool's 


electrical system to remain ina defective condition (J. A. 17-20). 


Wynn also alleged that the District of Columbia was negligent in sup- 

| 
plying water to the pool without first ascertaining that the electrical 
system was safe (J. A. 19). Thomas alleged that the District of Co- 


| 
lumbia and the Potomac Electric Power Company were negligent in 

| 
| 

oe 

| 
1 Government Services, Inc., is a private non-profit corporation 
(Transcript, p. 250). | 


permitting the underwater electric light fixtures to remain in a defective 
condition (J. A. 6-8). The wrongdoing attributed to Ansel P. Kelley 
was that, on or about the date of the accident, he, as an independent 
contractor engaged by Government Services, Inc., to do electrical work 
at the pool, negligently repaired the pool's electrical system; and the 
wrongdoing attributed to the Indemnity Insurance Company of North 
America, which issued its Workmen's Compensation insurance policy 

to Government Services, Inc., was that it failed in its alleged duty to 
inspect the workplaces and equipment of Government Services, Inc., 


covered by the policy (J. A. 18-19). The complaint against Mr. 


Kelley” and the insurance company was dismissed prior totrial. ‘1 he 


Wynn and Thomas lawsuits were consolidated, and later proceeded to 
trial with the District of Columbia and the Potomac Electric Power 
Company as the sole defendants. 

The evidence at trial disclosed that on August 1, 1960, at about 
3:30 p.m., Mr. Kelley, an independent electrical contractor with 
Government Services, Inc., was installing some overhead electrical 
lights in the basement of the pump house at the Banneker Swimming Pool 
(J. A. 39-40). He called to his 11 1/2 year-old son, who was standing 


a —— 


2 mr. Kelley was deceased at the time of the trial (J. A. 24). 


on the ground floor of the pump house, to turn off the top/three switches 
on the left-hand side of the switch box, located just inside the door of 
the pump house. The boy turned off these switches, and a few minutes 
later was instructed by his father to turn the switches back on. The 
boy, forgetting the number of switches he had turned off; turned on, in 


addition to the top three switches, some switches located immediately 


below the top three. The lower switches activated the Underwater 
lights of the pool, and, because of a short circuit later diceousked in 
one of the underwater light fixtures, a live charge of electricity entered 
the pool. (J. A. 40.) | 

Rodney D. McKnight, a 12 year-old boy who was swimming in 
the pool at the time, was stricken by this live charge of|electricity 
(J. A. 38). Donald E. Thomas, one of the lifeguards on duty, 


apparently noticed that McKnight was in difficulty and, being unaware 


of the cause of the difficulty, entered the water to assist McKnight. 


Thomas, too, received an electric shock which resulted in his death. 

| 
(J. A. 42-43.) John F. Wynn, Jdr., another on-duty lifeguard, ran to 
the scene and saw Thomas lying on the deck of the pool and McKnight 
at the bottom of the pool. Wynn, being also unaware of the cause of 
the difficulty to Thomas and McKnight, entered the water to recover 
McKnight. Upon doing so, he received an electric shock, which re- 


sulted in his injuries. (J. A. 29.) 


Preliminary tests disclosed that electricity was entering the 
water from a particular underwater electric light fixture (J. A. 47). 
The pool was drained at the direction of a United States Government 
official (J. A. 44), and further tests were conducted the following 
morning (J. A. 47-48). Such electric light fixture was found to be 
about half full of water (J. A. 48), and the insulation on the wires, as 
well as the rubber hose encasing the wires, had, asa result of the 
presence of moisture, become deteriorated (J. A. 51-52). The water 
in the fixture apparently penetrated the insulation of one of the wires, 
causing a short circuit (J. A. 52-53). Ordinarily, the ground wire 
leading from the fixture would have carried the current back to the cir- 
cuit breaker, causing the circuit breaker to “trip” (i.e., cut off the 
flow of electricity), but the ground wire, being too small for the size 
of the circuit breaker, burned before it could carry the necessary cur- 
rent to “trip” the circuit breaker (J. A. 80). The electrical system 
for the pool was originally installed in 1934 by a contractor engaged by 
the United States Government (J. A. 89), and, in 1950, the United 
States caused the pool to be completely rewired, including the installa- 
tion of new wires to all the underwater fixtures (J. A. 25, 93-95). 

The swimming pool has always been owned by the United States 


Government, and, on the day of the accident and for a number of years 


prior thereto, it was, by virtue of acontract, operated by Government 
Services, Inc., a non-profit private corporation (J. A. 85, 87-89). 
The contract provided that Government Services, Inc. was responsible 
for the maintenance of the pool, including the maintenance of the under- 
water electric light fixtures (J. A. 89-90). Government Services, 
| 


Inc., assumed this responsibility by contracting with Ansel P. Kelley 


to perform all the necessary electrical maintenance at the pool (J. A. 
90-91). Mr. Kelley had instructions that he was to raaeet the under- 
water lights at least four or five times during the season| (J. A. 91-92). 
Just three days prior to the accident, he had removed all the underwater 
light fixtures from their sockets and had laid them and the wires on the 

| 


deck of the pool (J. A. 31, 91). His instructions at that time were to 


examine each of the underwater lights (J. A. 90-91), and the super- 


| 
vising Government Services, Inc., official personally saw him take the 


screens off two of the fixtures and examine the wires leading to the light 
fixtures (J. A. 91). Mr. Kelley did not report any defect in the lighting 
system to the Government Services, Inc., official, and Government 


Services, Inc., had no Knowledge of any defects (J. A. 92). 


| 
The District of Columbia's only connection with the Banneker 


Swimming Pool was that on the day of the accident, and for a number of 


years prior thereto, it had an arrangement with Government Services, 
| 


Inc.. whereby the District of Columbia would conduct free swimming 
lessons at the pool between the hours of 9:00 a.m. and 12 noon (J. A. 
27-28, 71-73). In order that these swimming lessons could be given 
without a charge, the District was required to pay, for the three hours 
involved, the salaries of the lifeguards used by Government Services, 
Inc. (J. A. 28, 87). The District did not pay the salaries of the life- 
guards in the afternoon (J. A. 27), and it did not, for any period, pay 
any part of the salaries of the other Government Services, Inc., em- 
ployees at the pool. The manager of the pool and the attendants at the 


bath house, for example, who were on duty both in the mornings and in 


the afternoons, were paid by Government Services, Inc. (J. A. 73-74, 


87, 94-95). The District’s arrangement with Government Services, 
Inc. , did not contemplate that the District was to assume any respon- 
sibility for the maintenance of the pool (J. A. 77, 94). Also, since 
the pool was owned by the federal government, the District of Columbia 
had no jurisdiction to, and did not, inspect the electrical system at the 
pool, either at the time of the original installation or at the time it was 
rewired in 1950 (J. A. 43, 45). 


The court, at the conclusion of all the evidence, directed a ver- 


dict for Potomac Electric Power Company, declined to direct a verdict 


3 | 
for the District of Columbia (J. A. 98, 100, 104), and|submitted the 
| 
case to the jury as to the liability of the District of Columbia. The jury 
| 
found the District liable, and, in a separate proceeding, jawarded Mr. 


| 
Wynn $28,000, and awarded the Estate of Donald E. Thomas $156, 225 


(J. A. 120). The District thereafter moved the court, in each case, 


for judgment non obstante veredicto (J. A. 116). The court, on May 


| denied the 


11, 1967, in accordance with its opinion previously filed, 


District's motion, but reduced the verdict in the Thomas case to $91, 225 


(J. A. 136-138). Judgment was accordingly entered against the Dis- 
| 


trict of Columbia in favor of John F. Wynn, Jr., in the amount of 
$28,000, and in favor of the Thomas estate in the amoutt of $91, 225 
(J. A. 138). The District of Columbia, on May 18, 1967, noted an 
appeal from each judgment (J. A. 138-139), and the Administratrix of 
the Estate of Donald E. Thomas, on May 29, 1967, noted her appeal 
from that portion of the order entering judgment in her favor in an 


amount less than the jury verdict. 
| 


iT 


8 The court had previously, at the conclusion of appellees' case, 
refused to direct a verdict for the District (J. A. 95-96). 


STATEMENT OF POINTS 

1. The court erred in holding that Donald E. Thomas and John 
F. Wynn, Jr., were invitees of the District of Columbia. 

2. The court erred in holding that the District of Columbia 
maintained, operated, or directed the operation of the swimming pool, 
and that it had jurisdiction and control over the swimming pool. 

3. The court erred in holding that the District of Columbia had 
a duty to inspect or maintain the electrical system of the swimming pool, 
or that it owed any other duty to Donald E. Thomas or John F. Wynn, 
Jr. 

4. The court erred in holding that the District of Columbia was 
derelict in any duty which it allegedly owed Donald E. Thomas and 
John F. Wynn, Jr. 

5. The court erred in holding that the operation of the swim- 
ming pool was a proprietary rather than a governmental function. 

6. The court erred in failing to direct a verdict for the District 
of Columbia, in denying the District of Columbia's motion for judgment 


non oostante veredicto, and in entering judgment against the District of 


Columbia. 


SUMMARY OF THE ARGUMENT 
There is no legal basis for holding the District of Columbia re- 
| 
sponsible for the unfortunate accident. The District did not own, build, 


wire, operate, control, or maintain the swimming pool, and, at the time 


of the accident, it had no connection whatsoever with the activities 
| 
| 
being conducted at the pool. Its use of the pool was confined to the 


morning hours, when it sponsored free swimming lessons and paid, for 
| 

such period, the salaries of the regular lifeguards, but not of the other 
| 

pool personnel, employed by Government Services, Inc. | This arrange- 


| 
ment did not contemplate that the District perform any maintenance 
| 


work at the pool at any time. 


Moreover, the ‘accident did not happen during the morning hours, 
but in the afternoon, while the lifeguards were performing their duties 
as regular employees of Government Servies, Inc., whidh was, at the 
time, operating the swimming pool for the benefit of anyone willing tc 
pay its customary admission fee. Consequently, the lifeguards were 
neither employees nor invitees of the District of Columbia, and, con- 


| 
trary to the express holding of the trial court, the District of Columbia 


owed them no duty to maintain the pool ina safe condition. 


Furthermore, even if, under some theory, it could logically be 
| 


said that the District was engaged in some activity at the pool at the 


time of the accident, such activity, according to the prevailing law in 


this jurisdiction, would constitute a governmental function. 


ARGUMENT 


I 


Since the District of Columbia did not build, 
wire, Own, maintain, control, or operate 
the swimming pool and did not, at the time 
of the accident, employ the lifeguards or 
invite them to use the pool, it cannot le- 
gally be held responsible for the death of 


one lireguard and the injuries to the other. 


Incredible though it may seem, the court below held that the Dis- 
trict of Columbia, which neither built, wired, owned, controlled, main- 
tained, operated, nor, at the time of the accident, had any connection 
whatsoever with the Banneker Swimming Pool, owed to the stricken 
lifeguards ‘a duty to make certain that due diligence was used to keep 
the pool in a reasonably safe condition and that failure to perform this 
duty creates liability on its part’ (J. A. 128). At the time of the ac- 
cident, the lifeguards were employed by Government Services, Inc., a 
private corporation which has paid one lifeguard and is still paying the 
heirs of the other benefits under the Federal Employees Compensation 
Act, 5U. S.C. A. § T51 et seq. (J. A. 96, 100, 115). Although the 


District has used the swimming pool to provide free swimming lessons 


13 


to children, such use of the pool has always been confined to the morning 


hours, for which period it merely paid the salaries of the lifeguards, 
| 


but not of any other of the pool personnel (J. A. 73-74, 87, 94-95). 
This arrangement did not contemplate that the District perform any 


maintenance work at the pool in the morning, much less |in the afternoon 


when it no longer used the pool (J. A. 77, 94). 


The record clearly shows that the District was neither legally 


nor morally responsible for the unfortunate accident, and that there is 
absolutely no legal basis for the judgments against the District. The 
learned trial judge indicated that the appellees had misconstrued their 
remedy, and, in his written opinion, clearly suggests that had an action 
been brought against the United States he would have entered judgments 
for the District of Columbia, for there he says that 


"The evidence leads tc the conclusion 
that there was also a cause of action against 
the United States under the Federal Tort 
Claims Act. A count comprising such a 
claim probably could have been included 
in the complaint. This course would have 
avoided most of the problems that have 
been discussed in this Opinion, in view 
of the waiver by the United States of its 
sovereign immunity against suit in tort." 
(J. A. 128; emphasis supplied. ) 


Certainly if, as the trial court held, the District owed a duty to the life- 


| 
guards, neither the District's responsibility nor "the problems that 


have been discussed in this [the trial court's] opinion” would have 


been affected by the presence of the United States as a party defendant. 
Had the appellees sued the party or parties who built, wired, owned, 
controlled, maintained, operated, and invited the public to use the pool 
at the time of the accident, the trial court could have afforded them 
complete relief without doing an injustice to the law and to the District 
of Columbia. 

Neither the trial court nor the appellees has contended that the 
District of Columbia was under some duty to the lifeguards by virtue of 
an employment agreement. Indeed, such a contention, if valid, would 
have deprived the court of all jurisdiction over the matter because of 
the exclusive remedy provided by the provisions of the Federal Em- 
ployees Compensation Act, 5 U. S. C. A. § 751 et seq., made applicable 
to the District of Columbia by § 1-311, D. C. Code, 1961. The 
asserted basis for holding the District of Columbia responsible for the 
accident is set forth in the trial court's written opinion. There it is 


stated that 


«x = Any person, be it a natural per- 
son, a corporation, or a governmental agency 
that maintains or operates an establishment 
which it invites the public to utilize, is un- 
der a duty to use due diligence and reason- 
able care to keep the premises reasonably 
safe for invitees. * * * 


“A perscn who invites the public to pre- 
mises operated by him may not delegate to 
others or rely on others to perform the duty 
of maintaining the place in a reasonably safe | 
condition, and relieve himself of the obli- 
gation in that manrer. Consequently, the 
Court corcludes that the District of Colum- 
bia was urder a duty to make certain that 
due diligence was vsed to keep the poo! in 
a reasonably safe condition and thai failure 
to perform this duty creates liability cn its 
oart."" (J. A. 127-128, emphasis supplied, 
{cotnote omitted. } 


No one can quarreé! with the accuracy of the abeve-quoted prin- 
ciples of law, but such legal vrinciples have no application to the facts 
of this case. Nowhere in the record is there a scintillajof evidence 
that at the time of the accident the District “maintained’ or "operated" 
the swimming pool, or that any of the persons using the pool, including 
the lifeguards, were the District's invitees. On the contrary, the evi- 
derce shows, without any contradiction, that the pool was built, wired, 
and cwned by the United States, was leased to Govern ment Services, 


Inc., which, at the time of the accident, emploved the lifeguards; which, 
| 


in consideration of a fee, invited the public to use the pool; and which, 
| 


accerding to its contract with the United States, was cbligated to, and 
did, through its independent contractor, make periodic inspections of 


and repairs to the electrical system of the swimming pool. As a matter 
| 
| 


of fact, the accident occurred at a time when the independent contractor 
was doing some electrical work at the pool. 

There was much expert testimony that the short circuit, resulting 
in the accident, was caused by the deteriorated condition of the insulation 
on the wires inside one of the underwater electric light fixtures. There 
was also much expert testimony that the short circuit would not have 
created any danger had the ground wire, also inside the underwater 
electric light fixture, been of sufficient size to "trip’’ the circuit 
breaker, thereby cutting off the supply of electricity to the fixture. As 
stated before, the District did not install these wires, and had no con- 
trol over their maintenance. Furthermore, in order for one to deter- 
mine the condition and size of these wires, it would have been necessary 
to remove the underwater electric light fixture from its socket which, 
in turn, would probably have necessitated the draining of at least some 
of the water from the pool. There is no evidence that the District had 
any authority to do this. But more that this, since the District's use 
of the pool was confined to the morning hours, when the underwater 
electric lights were not being used, it had no occasion or responsibility 


to be concerned with their condition. 


This Court, in Wardman v. Hanlon, 52 App. D. C. 14, 17, 280 


F. 2d 988 (1922), stated that: 


'" 4 * * He who has no power of control 
over an agency which causes an injury is 
not liable for the corsequence of its care- 
less management. * ** " 


The ruling of the trial judge that the District is responsible for 
the corditior of something over which it had no control is' inconsistent 


F. Supp. 675 


with his ruling in the case of Smith v. United States, 237 
(D. C., 1965). There a pedestrian was injured on a temporary walk- 
| 


way leading to a Christmas pageant, located or what is commonly re- 


ferred to as the Ellipse, south of the White House. The walkway was 


constructed, maintained, controlled, and inspected by the United States 


Government. Although the pageant and its activities were conducted by 
| 


a corporation known as the Christmas Pageant of Peace, Inc.. the court 
| 
dismissed the lawsuit as to it ‘on the ground that the corporation had 


! 
no control or responsibility with respect to the walkways, ” Here the 
| 


District not only had no control or responsibility over the facility or 


condition which caused the accident, but, in addition, it was not, as 
| 


contrasted to the Christmas Pageant of Peace, Inc., sponsoring or con- 

ducting any activities at the pool at the time of the accident. 
| 

The court below has cited three cases in support cf its conclusion 


that the District owed a duty to the lifeguards, but all three are readily 


| 
distinguishable. The first case, O'Dwyer v. Northern Market Co., 


24 App. D. C. 81 (1904), involved the liability of the District and the 


Northern Market Company for injuries to a pedestrian who fell over 
refuse littering the sidewalk in front of the market area. Since both 
the Northern Market Company and the District had control over, and 
responsibility for the maintenance of, the area, the court held them 


both liable. Inthe second case, Watford v. Evening Star Newspaper 


Co., 93 U. S. App. D. C. 260, 211 F. 2d 31 (1954), various organi- 


zations joined in a promotional advertising venture involving sponsorship 
of a soap box derby to be held on a public street. In spite of the 
warnings of one of the sponsors, by means of a public address system, 
that the race would not be held unless the spectators got behind the rope 
barricades next to the street, the race was held and a spectator who 
was not behind the rope barricade was injured. The trial court instructed 
the jury that, before the sponsors could be charged with a duty to exer- 
cise reasonable care as invitors, it must first determine as a matter 
of fact that they possessed the control necessary to discharge that duty. 
This Court, in reversing a judgment for the sponsors, stated that the 
above instruction was incorrect and that: 
‘"« * * The court should have instructed 
the jury that appellees, as a matter of law, 
occupied the status of invitors chargeable 


with the duty to exercise reasonable care. 


"It is perfectly clear that appellees 
would have been charged with such duty if 


the exhibition had been held on private 
property. Whenever one invites others 
to come upon property for the purpose of 
viewing or participating in an event which 
he has set in motion and is conducting for 
some private purpose or benefit, those 
invited have a right to assume not only 
that he has authority to use the property 
for that purpose but that he also possesses 
concomitant control or ability to employ 
adequate measures for the protection of 
invitees from foreseeable dangers arising 
out of such event. * * * " [Footnotes 
omitted. ] 


The third case cited by the trial court, Benton v. Young Men's 
Christian Association of Westfield, 27 N. J. 67, 141 A. 2d 298 (1958), 
involved a Suit against the YMCA by a member of the YWCA who was 
injured while descending the stairs at the YMCA premises. At the 
time of the accident, the YWCA, by an agreement with the YMCA, was 
using the latter's swimming facilities. The court, in holding the 
YMCA responsible for the accident, cited the well-known principle that 
"the defendant was under the duty of exercising reasonable care to 
maintain the premises in reasonably fit condition for its pool users." 

The common thread running throughout the above three cases is 
that the injured party was present at the invitation of the weveee held 


responsible, and that the person held responsible exercised control over 


the facility causing the injury. As pointed out previously, the District 


did not operate or exercise any control over the operation of the swim- 


it had no responsibility whatsoever for its maintenance, nor 


ming pool. 
had it, at the time of the accident, invited the lifeguards to use the pool. 
Consequently, the authorities cited by the trial court are not in point. 
The holding of the trial court in the instant cases, if permitted 

to stand. will lead to the imposition of liability, without fault, in any 
number of common everyday business practices. For example, one 
who rents an automobile in the morning and returns it to the lessor at 
noon would, under the precedent set by these cases, be liable for the 
injuries sustained by a pedestrian, as a result of a defect in the auto- 
mobile, while another lessee was using the automobile in the afternoon. 
Or. to put it another way, a former lessee would be liable for damages 
resulting from any defects in a leased article even after he has no 


further control over the article. Such a principle is foreign to our SyS- 


tem of jurisprudence, and should be rejected by this Court forthwith. 


Il 


The District of Columbia, if engaged in any 
activity at the time of the accident, was 
performing a governmental function. 
At the time of the accident, the District of Columbia was not, 


as previously stated, connected with or engaged in any type of activity 


at the swimming pool. If, however, under some theory, it is ultimately 


held that the District was, at the time of the accident, engaged in any 
| 


activity at the pool, then the District contends that such activity con- 
| 


stitutes the performance of a governmental function. 
Although this Court has expressed dissatisfaction with the doc- 
trine of governmental function, insofar as it controls the District's 
liability in tort, it has repeatedly held that, if the doctrine is to be 
abolished, it must be done by action of the Congress. Bigs Ys v. District 
of Columbia, 119 U. S. App. D. C. 116, 337 F. 2d 152 (14); Urow v. 
District of Columbia, 114 U. S. App. D. C. 350, 316 F. ba 351, cert. 
_ 375 U. S. 826 (1963); and Calomeris v. District of Columbia, 
96 U. §. App. D. C. 364, 226 F. 2d 266 (1955). Consequently, the 
doctrine has vitality in those governmental operations which our local 
courts, in the past, have declared to be a governmental function. 
One such governmental operation which has been declared by this 
| 


Court to be a governmental function is described in Tillman v. District of 
eee 
| 


Columbia, 58 App. D. C. 242, 29 F. 2d 442 (1928). aes the District 


"installed, maintained, and controlled a certain water sprinkler or 
shower upon one of its public streets * * * for the comfort, amusement, 
and pleasure of the children of the community * * * ." ag Court, in 
upholding the dismissal of the complaint of a child who was injured while 


playing under the sprinkler, relied heavily upon one case involving the 


use of a public bathhouse operated by a municipality, 


and another case 


involving the use of a swimming pool operated by a municipality. The 


Court concluded by saying 


‘In the instant case it appears that the 
sprinkler in question was voluntarily es- 
tablished by the District; that it was pub- 
licly maintained and operated for the com- 
fort and pleasure of the children of the 
community, and served incidentally to 
promote the cleanliness and health of the 
children who made use of it; that the ser- 
vice was for the common good of all, and 
was rendered to the public without charge, 
and that no pecuniary profit or other spe- 
cial corporate advantage resulted from it, 
nor was any enforced contribution assessed 
upon individuals particularly benefited by 
it, by way of compensation for its use. 

J nese facts bring the case within the def - 
inition of a governmental services as laid 
down by Chief Justice Rugg, supra, which 
we approve and follow, and accordingly 
exempt the District from liability for the 
alleged negligence set out in the declar- 
ation. "’ 


The Tillman case, particularly when considered in light of the 


authorities therein cited, is ample support for the contention of the Dis- 


trict that if, as the trial court evidently thought, it was operating a 


mming pool at the time of the accident, such operation constituted 


a governmental function. As such, the doctrine is a complete defense 


to the appellees’ complaints. 


In view of the foregoing, it is respectfully submitted that the 


judgments of the trial court are without any basis in the law and should, 


| 

therefore, be reversed. 
| 
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OF THE COURT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JOHN F. WYNN, JR., 


Plaintiff, 


ANSEL P. KELLEY, ET AL, 


) 
) 
) 
) 
Vv. ) Civil Action 33 
) 
) 
) 
) 


Defendants. 


SHIRLEY A. THOMAS, 
Plaintiff, 
Vv. Civil Action 19 


POTOMAC ELECTIRC POWER 
COMPANY, ET AL, 


Defendants. 


0-62 


55-61 


Washington, D. ¢. 


March 3, 1-67. 
The above causes came on for further t 
THE HONORABLE ALEXANDER HOLTZOFF, United States 
and a jury. 
Appearances: 
For the Plaintiff Wynn: 
I. IRWIN BOLOTIN, ESQ. 
For the Plaintiff Thomas: 
HENRY L. JOHNSON, ESQ. 
For the Defendant District of Columbia 


ANDREW G. CONLYN, ESQ. 
Assistant Corporation Counsel 


| 
| 
rial before 
| 


District Judge, 


Filed June 16, 1967 


TRANSCRIPT OF PROCEEDINGS 


SEIRLEY A. THOMAS 
f£, calleé as a witness, having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOENSON: 
Q Mrs. Thomas, I want you to speak directly into the 
microphone an¢ speak slowly and clearly. 


full name? 


Will you mark this, please? 
CLERK: Plaintiff's 34. 
(Marriage license, Donald & Shirley 
Thomas, marked Plaintiff's Exhibit 
No. 34 for identification.) 
too. 
36. 
Thomas birth certificate 
Plaintiff's Exhibit No. 


identification; 


Mortality Tables marked 
Plaintiff's Exhibit No. 36 for 
identification.) 


-l- 


MR. JOHNSON: If your Honor please, I 


have shown 
Mr. Conlyn Exhibit No. 34, which I am about to have the witness 


identify. | 
BY MR. JOHNSON: | 


Q Mrs. Thomas, I am going to show you Plaintiff's 
Exhibit No. 34, which is a certificate of marriage, and ask 
you if you can identify the people on it? | 
A Yes. | 

Is that your marriage certificate? 

It is. 


To Donald Thomas? 


Tt Ss 


| 
Q I am going to show you Plaintiff's Exhibit No. 35 


for identification -- which I have also shown Mr. Conlyn. 
[460] 
THE COURT: What is it? | 


MR. JOHNSON: It's a birth certificate of her 
husband, to establish his age. 


| 
| 
THE COURT: She can't identify it. If 
| 
| 


certified it is admissible. 
MR. JOHNSON: He has agreed that it be admitted. 


THE COURT: Are you offering it in evidence? 
: | 
MR. JOHNSON: Yes, both of them, if Your Honor please. 


THE COURT: Let them be admitted. 
(Plaintiff's Exhibits Nos. 34 
ana 35 for identification were 
received in evidence.) 

| 


was born on August 8, 1934. 


No, it is July 3lst, 1934. 


This certificate says August 8th, 1934; 


hat is the issue date. 
MR. JOHNSON: This is the date of registry, if 
Your Eonor pléase. This is the official date. 


THE COURT: You mean there may be an interval 


the Gate of 


JOHNSON: Yes, sir. 
‘COURT: It really Goesn't make any difference. 


(CONLYN: I will stipulate that he was born in 


is as far as we need. 
are offering? 


Those are the life tables, if Your 


admitted. 


(Plaintiff's Exhibit No. 36 for 
identification was received in 
evidence.) 


THE | y what life expectancy do you claim 


in this case 
MR. JOHNSON: He had a life expectancy of 40.4 


years, if Your Honor please. 


| 
COURT: That is whose life expectancy? 
JOHNSON: Donald E. Thomas' life expectancy. 


COURT: 40.4? 


| 
| 
MR. JOHNSON: 40.4. 


THE COURT: May I ask you this. Does! that include 
| 


a table of joint life expectancies or does it not? 


MR. JOHNSON: I don't think it does, if Your Honor 


| 
please. 
| 


THE COURT: I think ordinarily we take the joint 
[462] 
table of the surviving spouse and the deceased,; do we not? 


MR. JOHNSON: I am misinformed. It épes contain 


the joint one. 


THE COURT: Then I think you better ascertain from 
| 


the witness how old she is and get the joint life expectancy. 
BY MR. JOHNSON: 
Mrs. Thomas, will you give us your age, please? 
33. | 
In 1960 you were how old? 


27% 


| 
| 
MR. JOHNSON: Her life expectancy would be 43.7, 


if Your Honor please. 

THE COURT: Now is there a joint -- 
MR. JOHNSON: For both sexes, yes, there is. 
THE COURT: No, you don't follow my question. 


There are also joint tables. Is there a joint table attached 


to that exhibit? 


MR. iJOKNSON: No, there is not, sir, but 


OURT: Very well. I think it would be useful 
, almost necessary. 
Q Mrs. Thomas, in 1960 do you know how many children 
Gia you and your husband have? 
[463] 
A Two. 
Q And what were their names? 
Th Jr. and Martin Thomas. 
Ger one was Donald Thomas, Jr.? 
COURT: And the younger one? 
WITNESS: fartin. 
JOHNSON: 
one of your children? 
Donald was eight? 
Yes. Martin, two. 
Was Donald in school, Donald, Jr. in school? 
Yes. 


In what 
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Our Lady of Perpetual Help Catholic School. 


Q Now! with regard to your husband, since you had been 


married to him had he always been employed? 


Yes. 


And had he always supported you and his children? 


Yes, he did. 


Where were you living at the time? 
231 Douglas Street, Northeast. 

Did you have a family automobile? 
Yes, we did. 


What kind of automobile was it? 
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A Plymouth. 
Q Directing your attention to that year/and time, 


what had your husband been doing as far as his education is 


| 
concerned? | 


A He had just graduated from D. C. Teachers College. 
Q Do you know what he intended to do with reference 


to his educational background and training? 
A Well, he planned to get a master's degree and 
| 
teach either in the District or New Jersey. 


Q Now with reference to the coming fall ido you know 


| 
where he intended to be employed or he planned to be employed? 


5 


A He hoped at Garnet-Patterson, where he aid his 
| 


teacher's training. 


Q He did teacher's training at Garnet-Patterson? 


A Yes. 
Q Can you tell me where Garnet-Patterson is? Is it 
in the District of Columbia? | 
A LES. 


Q District of Columbia Public School 
System? 
[465] 


junior highschool. 


ell me where and when, as nearly as you 


of graduatuon was with regard to the date of his 


June 1960 and he died August lst, 


-- did he have any other 


er anc further education, other than 


ays wanted to be a doctor and he hoped 
go back to school. 


individual was your husband toward 


a very good father and he spent a lot 


especially the oldest one. 
dice he do with his boys? 


ing, swimming, and golfing. 


son along with him? 


with regard 


to his relationship with 
We had a very nice relationship. 


with reference to household 
auties? 


with regard to that? 


[466] 
A He did the marketing. 


Q How about on Saturdays and Sundays, aid he spend 
his time at home or at some other activity? 
A Well, normally we did things together, Summer we 
would go to the beach or swimming. If it was winter we would 
spend Sundays at his mother's or my mother's. | 
Q With regard to your husband's swimming activities, 
did you know anything about them? What type of swimmer was he? 
A He was a very good swimmer. 
Q Did he have any medals or win anything of that sort? 
A Yes, he had some medals. I have them/in my bag. 
Q With regard to his attitude about his older boy, 
you say he took him out with him skin diving? | 
A Yes. 
Q And did he take him on any trips or on vacations 


or anything of that sort? 
A No vacations, but always trips. In fact, he would 
_go to work with him just about every day, to the pool. 
| 


Q Now with regard to the time when he was going to 


school, was he also working? 


A Yes. | 


Q What were his school hours and what were his work 


hours when he was going to school? 
[467] 


| 
| . 
A He went to school in the day and he warked at night. 


Q With regard to his church affiliations, did he 


n@ Our Lady of Perpetual 


ch frequently? 


take you to church? 


take your children to church? 
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Can st id your husband at any time 


the course of his life have any difficulty with anyone, 


going, firm but easy going. 


recaré to friends, did he have many friends? 


visit with you in your home? 


visit with his friends? 


amount of money that he made, 
[468] 
Go you know what } id wi the money that he made from his 


the family with it. I didn't 


work too much myself. 


You weren't employed then? 
No. 

Are you now employed? 

Yes, I am. 

Are you re-married? 

No, I have not. 

Are the children with you? 
Yes, they are. 


Where is your oldest boy now, in what year of school? 
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| 
He goes to DeMatha Highschool in Hyattsville, Mary- 


Ana how about your younger child? | 

| 
! 

He goes to Our Lady of Perpetual Help in Southeast. 

With regard to your health, are you in| good health? 


Yes, I am. | 


At the time of your husband's death was he in good 
health as far as you know? 
A Yes, he was. 


Q Did you ever have any occasion during the course of 


[469] 
your married life to be separated from him or were your constantly 


together all during your married life? 
. | 


A We were together. 
| 


Did you have a happy relationship with his family? 
| 


Q 

A Yes, I aid, and still do. 
| 

Q 


And with regard to your social contacts with his 
| 
| 
| 
| 
| 


I have any other ques- 


us how much your 


$112. 
cost to maintain your 


home? 


ny mother-in-law at the 
sly to that was $112. 


th you had moved to his 


come, you indicated 


he spent i j Li ut what family are you talking about? 


income did he take for 


his own 


A Well, I can't give you a figure, but ‘he paid the 
| 
rent, bought the food and the kids clothes and normal things. 
[471] 
THE COURT: Well, can you give an estimate as to 


i 
what percentage of his income went for his own personal 


expenses and for his food? Can you give an estimate? 


THE WITNESS: Well, it was very little because -- 


| 
THE COURT: In other words, with him gone by what 
| 
percentage are your expenses decreased? We have to know that. 


BY MR. JOHNSON: 


Q In other words, the Court wants to know after your 


husband died were your bills, any of your bills! any less, and 


if they were, how much less were they? 


A The weren't any less except rent. My| mother-in- 
law, I didn't have to pay rent. 


| 
TRE COURT: You had to buy less food, | didn't you? 


THE WITNESS: Yes. 
About how much less food aid you buy, | approximately? 


Half, about half the amount. 


About how much was your food bill a month? 
| 


About $80. 


Q So there was about $40 worth of food less a month, 


is that correct? 


A That is correct. 


| 
THE COURT: What percentage is that of the total 
| 


income? 
| 


It's about -- 
No, you might get it from the witness. 
It's about one-sixth. 
COURT: Get it from the witness. 
MR. JOENSON: 
Q y his income was at the time when 
he was worki j an@ going to school in the day, what 
his salary 


I Gon't have the flat 


out of that a week about 


figure that ascribe as to 


buy his clothes and had 
not? 
aid. 
is then income would you say he 
a general average? 
I will say $15 a month, maybe. 


Could you estimate how much of the 


income we himself, for his food, his clothes, and his 
[473] 
personal ex 


I will say ten percent. 


THE COURT: ‘en percent? 


THE WITNESS: Yes. 

BY MR. JOHNSON: 

Did you have any savings? 
A No, we didn't. 
Q Was your income really too small for your family 
as it was? | 

A It was. 

Q And your expectancy was that he was going to get 
a teaching job, is that the idea? 

A That is true. 

Q And sacrifices were made towaré that er 
the idea? 

A Yes. 

Q This teaching job was supposed to be o 
September of '60, is that correct? 

A Yes. 

MR. JOHNSON: JI think that is about all. 

THE COURT: Mr. Conlyn. 
MR. JOHNSON: If Your Honor please, one minute. 
Will you mark this? 
THE DEPUTY CLERK: 37. 


(D.C. Teachers College diploma 
marked Plaintiff's Exhibit 
No. 37 for identification.) 


MR. JOHNSON: Will you mark this? 
| 


THE DEPUTY CLERK: 38. 
(Graduation class photograph 
marked Plaintiff's Exhibit 
No. 38 for identification.) 
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enter these last two things 


and then Your Honor please. 


I have here and I have shown 


to Mr. Conlyn i m m tinor chers College in 


June of 1960 as ce in teaching. 


TH offering it in evidence? 


CONLYN: j i to that, Your Honor. 


COURT: 
Exhibit No. 37 


in evidence. 


going to object to that. I 


++ 
it. 


I Gon't think that is necessary. 


BY MR. CONLYN: 


Thomas, you stated in answer to Mr. Johnson's 


Q Mrs. Ta 


Z 


question that you lived apartment in 1960. Was that the 


Douglas Street ac 
A That is not an apartme That is my mother-in-law's 


house. I said previously to living there I lived in an apart- 


ment. 


What was the address of the apartment 
A 1920 Trenton Place, Southeast. 


Q And is that the apartment that you paid $112 a month 


rent for? 


A Yes, it is. 


| 

| 

| 

| 

Q Did anyone other than you, your husband and your 
two children share this apartment? 


A My brother. 


Q How old was your brother? 


and he stayed with us for a couple months. 
ses Did he contribute anything to the cost of the apart- 
ment? 
Yes, he did. 

How much a month or a week Gid he contribute? 


$10 a week. 


You say that was for a couple of months? 


n 
| 
| 
| 
| 
| 
| 

A I think 24. He had just gotten out of the service 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Yes. 
Was that in 1960? 


No, this was before. 
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Do you recall how long before, just approximately, 


weeks or months or years? 


| 
A About two years before. | 

Q Were you working at the time of your Husband's 
demise? 
| 
A I was working for a girl who was on maternity 


leave and I had only been working one month. 


-~16- 


been working one month? 


I assume you work in the early part of 


time I can't remember. 
say around $30 or 


Did you just work for the 


the Monday of the accident 


other girl came back to 


the accident. I had no way 


the time. 


employed now. Where 


“TRS 


FITNESS: 


CONLYN : 


How long have you been with the Patent Office? 


18 months. 


| 
Your oldest son, does he have any income? 


No, he doesn't. | 


I assume the younger one doesn't either? 
No. | 
| 


Where do you live now? 
| 


I live 2586 Naylor Road, Southeast. | 


Is that an apartment or is it a house? | 
It's an apartment. 
| 


| 
Does anyone other than you and your two sons live 
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| 
in the apartment? 


A No, there isn't. 
Q And how much rent per month do you Bay? 
I pay $142.50. 
MR. CONLYN: I think that is all, Your 
REDIRECT EXAMINATION 

BY MR. JOHNSON: 


Q While you are at work in the Government co you have 


someone taking care of the children? 


A Yes, I do for a couple of hours. 


Q How much do you pay for that? 


A Well, 50 cents. The little girl who lives down- 
stairs watches Marty until Donald gets home. 
MR. JOHNSON: That is all. 


THE COURT: You may step down. 


HERG 


worn, was examined 


full name, sir? 


at any place, sir? 


of Census. I am Chief 


your educational back- 


ave a bachelor of science degree from City 
a master of arts degree from 
a Goctor of philosophy degree 
in Washington, D. C. 
professional employment? 
statistician at the U.S. 


Bureau of onSsus $i > 194 During that period I have 


also been > he University of 


California for one yea ile s away on leave. For five 
{480} 


years I was i 1a scture the American University 


here in Washi 


Q And do you belong to any ssoci 
A Yes, I do. JI ama member of the american 
Statistical Association and am a fellow of that Association. 
I am also a member of the American Economic Association and of 
| 
the Population Association of America. 
Q Have you any affiliation with the International 
| 


Conference on Income anad Wealth? 


A Yes, I do. 


Q And what is that? 
A Well, that is an international organization of 
statisticians and economists who specialize in che study of 
income distribution. 
| 
THE COURT: The Court has no Goubt that the witness 
is highly qualified, Mr. Johnson. 
BY MR. JOHNSON: 


Q Dr. Miller, we are trying to establish if we can, 


the income loss of an in@ividual by the name of Donald E. 
Thomas, who was age 26 on August lst, 1960. He had graduated 
from the District of Columbia -- 


THE COURT: Teachers College. 


MR. JOHNSON: I wanted to get it correct, Your Honor. 


Q -- from the District of Columbia Teachers College 
[481] 
with a bachelor of science degree. 


| 
Can you give us, {£ you please, from his life 
expectancy at that time, taking that he is a man in good 


health -- 


Would you repeat his age? 


thought he was 28. 


he was born in '34, 


in good health, that he is a man 

he lives in the District of Columbia, 
f age -- 27 years of age, 

ané who had tw j one child two years old and 


could you tell us what his 


proposed employment until the time of his 


nber that I have calculated, 
t this is what you want. You 


of this man's expected lifetime income 


ssumptions that I used in 
, because nobody could tell you 


exactly hi T i have made, but I had to operate 


from certain motion Ger my assumptions my best estimate 


of the present value would be approximately. $155,000. 
Exactly, $154,597. 

‘COURT: What is your final figure? 

WITNESS; $155,000. I prefer to stick with 


the rounded estimate because I have calculated it out to the 


last digit. 

THE COURT: The present value of the income of the 
deceased if he had lived the life expectancy would have been 
$155,000? 


THE WITNESS: Yes, sir, and this is calculated 


only for his working life expectancy. 


THE COURT: Which is? 

THE WITNESS: Which is less than the total life 
expectancy. 
| 


THE COURT: Then what figure do you take for the 
working life expectancy? 
THE WITNESS: I used 36 years as his working life 

| 


expectancy. I used the figures published by the Department 


of Labor. These are both working life tables ané total life 
tables. The working life tables for a man of 26, which he 
was at the time, could have expected to live a total of 44 
eae but he could have expected to work a totdl of 37 years. 
In other words, this man would have worked probably till the 
age of about 63 and then he would have had sevetal years of 
retirement. My calculations are only for the period that he 


| 
would have worked, so there may have been some additional 


income which I don't include here. 


BY MR. JOHNSON: 
Q Could you tell His Honor and the ladies and gentle- 


men of the jury how you arrived at that conclusil 


complicated. I will go 
ate to interrupt. 
a base and we have to make 
was trained as a 
that in September 1960 
the District of Columbia. 


$5,000 a year in the 


ures that we obtain in the Census 
1960 census, for example, we 
fuates who are secondary 


35 years old, 45 years 


find, for 
ensus statistics, just to give you 
teacher with four years of 
vould have had about 
Actually, he would 


higher figure in the District of 


ittle older, say 35 years old, 


still older, 45 years old, made 


And I think this conforms to our experience 
through life. As we get older we get more seniority, we get 
more training and our jobs go up. 


So this, then, is what I used for this! man's life 
| 

patterns of earnings, the earnings reported in the census 

for secondary school teachers who are college gr 


Now, then, I had to do one other thing 


know that our incomes, aside from the fact that they go up 
| 
with age, we know that our incomes are not statilc, that there 
is a gradual rise in income due to productivity.| For example, 
| 


I calculated this for carpenters and mechanics and you find 
| 
that -- well, just to give you an illustration, jif you take a 
[485] | 
mechanic you will find in 1939 he would have made only $1,300, 


another mechanic in 1959 would have mace $4,700.) Well, there 
is a difference in prices. 


| 
| 
| 
Now if we adjust for prices, there was a Goubling 


of prices, and put them both on a comparable base, we find 
that the real income of carpenters or mechanics, to take an 
example, went from $2,600 in 1939 to $4,700 in 1959. Kes 
an annual growth of about three percent. | 


| 
What I am trying to establish is something that 
| 


we all know in our own lives, in our own incomes, that due to 
| 


increases in productivity, due to labor union organizations, 
due to many other pressures, the incomes that we have on any 


given point in time can be expected to rise. 


reent growth in this 


- three 


something for this man's 
for a man like this to maintain 
were getting at, Your Honor. I 
very well and people who 
Department, to find out what 
a four-person family, with an 
to five thousand dollars after taxes 
basis of those consultations I established 
imately $873, which I rounded to 
for everything. 
in@ication of how I got at 


assumecé, for example, that in a four-person 


rou might have expected him to take one-fourth 


-third of the food. In other 
food, which by the way comes 
imate, although we have never 
$68 for alcohol, $105 for 
>rsonal care, $75 for 
about $127 for everything 
have neglected. 


is a very generous estimate, by the 


way, from other work that I have done. I thinkithere is no 
question that this is deducting more than an average man at 
this income level would have spent. 

So then the next thing I did was to adduct $1,000 
from his income. 

Then I also -- this is a technical 
there is a certain probability that this man 
at every year of age and we should allow for We are 


[487] | 
assuming that he lives throughout, but in order|lto make this 


| 
technically sound we should deduct a certain amount of his 


| 
income for the possibility that he would have Gied. This was 
| 
| 
| 
| 
Now finally -- remember, these are al] income. 


taken out also. 


| 
Some of these incomes he would not have received until the 
year 2000. Now a dollar that you are going to get in the 
| 


year 2000 is not worth a dollar to you today. $o what you 


have to do now really is discount all of this income that you 


| 
would have received to its present value. You ¢an look at it 
| 


another way: What the problem really is is to find out that 
sum of money which if invested, let's say, in some secure 
| 


investment -- and I assume it was a long-term government 


° | 
bond, which pays about four percent per year --'what we are 


| 
trying to estimate is that sum of money which if invested at 

| 
four percent would have given Mrs. Thomas the amount of income 
each year that her husband would have earned had he lived 


left over at the end. 


tream to its 


come up with my 
THE COURT: 
ed? 
, there is. This is a 
You could argue, for example, 
invest this sum of money in 
five percent and therefore 
the rate of five percent, which 
ex amount of money, but that 
not a safe investment. Five 
only four percent interest 
ey may go broke. 


is, I must look for the 


Is four percent the percentage usually 
vulating annuities? 


THE WITNESS: It's hard to say, sir. I think it 


I think four percent is a typical figure. 


BY MR. JOHNSO?2: 


As & matter of fact, three-and-a-half percent is 


the figure that they use on life insurance tables for 


reserves, is it not? 
| 


A I don't know what is usually used. My| impression 


is that four percent is a conservative estimate that would be 


[489] 


acceptable by reasonable people. \ 
| 


MR. JOHNSON: I have no further questions. 
CROSS-EXAMINATION 

BY MR. CONLYN: 
Q Dr. Miller, did I understand that in arriving at 


| 
this figure that you gave you subtracted all of ithis $1,000 


and all these other figures? 
A Yes, sir. 

THE COURT: In other words, you have subtracted 

what it would have cost the deceased for his own expenses? 


THE WITNESS: Yes, sir, for every year of his 


expected life. 


out? 


| 

Q And this is what is left after his costs are taken 
| 
| 


Yes, sir. 


MR. CONLYN: Thank you. I have no further questions, 


Your Honor. 
i 


THE COURT: Well, I would like to ask) you this, 
| 
Dr. Miller. Do you make that deduction after you calculate 
the present value and deduct the lump sum, or dp you make that 


deduction from year to year and then take the present value? 


THE W y i I make the deduction first 


every Single year 1 take the present value. 
[490] 


I have nothing further. 
I have no further questions. 
Thank you. The witness may be excused. 
JOHNSON: If Your Honor please, I wonder if 


we might } recess. I have a subpoena to the District 


of Columbia and I don't Know whether they have come yet or not. 


COURT: Just what have you subpoenaed? 
JOHNSON: I subpoenaed the D. C. Public School 
For what purpose? 
Just to establish the rate of pay. 


I see. Very well, suppose we take our 


If Your Honor please, Mr. Conlyn and 
I have agreed on three ings Number one is that the starting 
salary for a ‘teacher i 960 was $4,500 and at the present 


time it’s $5,480. In addition, that the funeral bill which 


[491] 
has been paid | 


THE COURT: Hadn't you better state alll that in 


| 
open court so the jury will know? | 


MR. JOHNSON: Yes, Sir. He has also agreed to 
| 


Wynn's salary and his salary. | 


(IN OPEN COURT:) 


MR. JOHNSON: May it please the Court, I have been 
| 
permitted to tell the jury that the plaintiff anid defendant 


nomas by 


have agreed that the funeral bill for Donald E. | 
| 


the John T. Rhines Company which has been paid was $1,225.80. 


| 
I want to introduce that in evidence. 
| 


($1,225.80 funeral bill for 
Donalé Thomas marked Plain- 
tiff's Exhibit No./39 for 
identification and! received 
evidence.) | 


MR. JOHNSON: And that the salary of ‘bonald E. 
| 


Thomas and the plaintiff Wynn were identical ana for the 


swimming pool period was $76.80 a week; an t the starting 


salary for a teacher in the District of Columbia in 1960 was 


$4,500 and at the present time it's $5,840. 


I think that is the plaintiff's case,|if Your 
| 
Honor please. That is all I have to offer at the present time. 
| 


MR. BOLOTIN: Both plaintiffs rest, Your Honor. 


THE COURT: Does the defense have any, testimony? 


MR. CONLYN: No, Your Honor, the defendant does 
| 
| 
| 


THE COURT: All parties rest? 


MR. CONLYN: Yes, Your Honor. 
| 
THE COURT: Will counsel come to the behch, please. 


(The jury withdrew from the courtr 


THE COURT: Yes, of course, and I am gol 


instruct the jury that one cf the items that they have to con- 
| 

sider is pain and suffering. How much they shoul 

| 

that is for the jury tc decide. 


It isn't often that juries go wrong. We had a 

[497] 
case only the other day where e jury I thought went contrary 
to the overwhelming weight of the evidence, but thet happens 
| 


about once every five or ten years. 


xk *& * 


__BRIEF FOR APPELLEE 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 21,126 


SHIRLEY A. THOMAS, 
As the Administratrix of the Estate of 
DONALD E. THOMAS, 
Appellant, 
Vv. 
DISTRICT OF COLUMBIA, 
Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


CHARLES T. DUNCAN, 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 
Principal Assistant Corporation 
Counsel, D. C. 


United States Court of Appeats RICHARD W. BARTON, 
eee Assistant Corporation 


= Cc 1, D. C. 

FILED cc7 2 1967 Se 

JOHN R. HESS, 

Assistant Corporation 
Counsel, D. C. 


Attorneys for Appellee, 
District Building, 
Washington, D. C. 20004 


COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of the appellee, the question is: 
Did not the trial court, in reducing the amount of the jury verdict, 


stay within the bounds of its discretion? 


I N OD | eee.< 


SUBJECT INDEX 


Counterstatement of Question Presented 
Summary of the Argument 
Argument: 


The court below did not abuse its discretion 
in reducing the amount of the jury verdict. | 


Conclusion 


CASES CITED 


Industrial Fabricating Co. et al. v. 


Christopher (Tex. 1949), 
220S. W. 2d 281 


Jones v. Lee (La. 1962), 
144 So. 2d 405 


O'Connor v. United States 


“—— (8nd Cir. 1959), 
269 F. 2d 578 


Wetherbee v. Elgin, Joliet & Eastern 
Ry. Co. (ith Cir. 1951), 


191 F. 2d 302 


DISTRICT OF COLUMBIA CODE, 1961, CITED 
| 


Section 16-2701 (Supp. V) 


* TE | 
Cases chiefly relied upon are marked by asterisks. 


iii 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 21,126 


SHIRLEY A. THOMAS, 
As the Administratrix of the Estate of 
DONALD E. THOMAS, 
Appellant, 
v. 
DISTRICT OF COLUMBIA, 
Appellee. 
I 
| 
Appeal From The United States District Court 


For The District Of Columbia 


¢ 


BRIEF FOR APPELLEE i) 


SUMMARY OF THE ARGUMENT 
The Congress, 2pparently being aware that junies iar prone to 
be influenced by their emotions in wrongful death cases, has granted 
the trial and appellate courts much latitude in determining the reason- 
ableness of jury verdicts. Here, an examination of the sebord, 


coupled with a comparison of cases involving similar facts, reveals 


| 
! 
that the trial judge did not exceed the bounds of his discrétion in re- 


ducing the amount of the verdict awarded to appellant. 


' 
is i 
| 


ARGUMENT 


The court below did not abuse its discretion 
in reducing the amount of the jury verdict. 


Appellant is correct in her statement that the District of Co- 
lumbia did not affirmatively seek a reduction in the amount of the jury 
verdict. She is incorrect, however, in her inference that such failure 
indicates that the District did not deem the verdict excessive. The 
District did not move for a new trial or for a reduction in the verdict 
pecause of its firm belief that it is not legally liable in any respect for 
the unfortunate accident which resulted in the death of two individuals 
and personal injury toathird. The District was, and still is, con- 
fident that the judgments against it will be overturned by this Court. 
Consequently, it was not seriously concerned with contesting the amount 
of damages at or subsequent to the trial. Its appeals from the judg- 
ments entered against it have been consolidated with this appeal. 


Irrespective of any acticn or inaction by any of the parties, the 


trial judge had the authority, under Section 16-2701, D.C. Code, 1961 


(Supp. V), to take such remedial action as he deemed just. That Section 


provides, in pertinent part, that 


"* * *Tf ina particular case, the ver- 
dict is deemed excessive the trial judge or 
the United States Court of Appeals for the 
District of Columbia Circuit, on appeal of 
the cause, may order a reduction of the 
verdict. * * *" 


The trial judge, in exercising his broad discretion under the 


above-quoted statute, reduced the verdict in the Thomas case from 


$156, 225 to $91, 225 (J. A. 137). His reasons for doing $0 are set 


forth in his lengthy memorandum opinion (J. A. 119). He stated, 


among other things, that although the deceased had been trained to be 
a school teacher, he had not yet embarked on such a career and, there- 


fore, it is not known how successful he may have become, Failure to 


give proper weight to this factor and factors pertaining kG ; 
cissitudes of fortune, the buffetings of fate, and the uncertainties of 
life and health * * *"" resulted, as the trial judge held. in a verdict 
which gives " * * * greater financial security to the family than it 


would have had if the deceased had lived." (J. A. 133-134. ) 


The trial judge referred to the case of O'Connor v. United 
| 


| 
States, 269 F. 2d 578, 582 (2nd Cir. 1959), wherein the appellate 


court reduced a verdict in a wrongful death case from $10, 000 to 


| 
$90,000 by means of a remittitur imposed as a condition of affirmance 


of the judgment of the District Court. The appellate court stated that 


"What the decedent was actually earning 
at the time of his death is a major factor in 
determining earning capacity. It is also 
proper to consider the length of time he 
worked for his employer (in this case four 
months); the prospect of his retaining his 
job and the opportunities for other employ- 
ment: his chances for future promotion or 
demotion, his and his wife’s and child's 
probable life expectancies, his physical 
condition, habits and the ordinary vicissi- 
tudes of life. * * *” 

In the O'Connor case, the decedent was 36 years of age when he 
was killed and had a life expectancy of 36.4 years. He had been work- 
ing for four months as an engineer at a salary of $391 a month, and 
left behind a wife and one child. There, as here, the trier of the facts 
failed to deduct anything from the gross earnings of the deceased for 
Federal Income Taxes. Furthermore, in the present case, a yearly 
allowance of $1000 out of an estimated annual salary of $4, 669 was 
made for the decedent’s personal expenses, whereas in the O'Connor 
case the appellate court ruled that no less than 1/3 of the annual salary 
should be allowed for the personal expenses of the deceased. 

The actuary's figure as to present value of the services of 


appellant Donald E. Thomas, which figure incidently was accepted by 


the jury, is much larger than that in other cases involving similar facts. 


For example, in Jones v. Lee, 144 So. 2d 405 (La. 1962), which was a 


wrongful death action, the 37 year-old widow of a 43 year-old college 
| 
professor was finally awarded $61,438.59, and their 10 year-old son 


was finally awarded $15,000. The college professor, who was in ex- 
| 


cellent health at the time of his death, was earning $7,867, and had 
| 
| 


completed some work on a Ph.D. degree which, when obtained, would 


| 

| 

have resulted in an increase in his salary to $9, 200. | 
| 


In Industrial Fabricating Co. et al. v. Christopher, 2208S. W. 
| 
2d 281 (Tex. 1949), another wrongful death action, the widow of a 32 


tl 
year-old individual who was about to be graduated from a teachers 
| 


college was awarded $50,000. Had the decedent received his degree 
| 
and obtained a teacher's position, the court stated that he would have 


earned $4,640 a year. 
Finally, in Wetherbee v. Elgin, Joliet & eastern Ry. Co., 191 
F. 2d 302 (7th Cir. 1951), the appellate court held that a verdict of 
$80, 000 awarded to a widow and four children of the dscuasea was ex- 
cessive. The decedent was 40 years of age and was carping $4,448 a 
year as a railroad employee. His four children ranged hn age from 


5 to 17. | 


An examination of the actuary's testimony, particularly in the 
light of similar cases, indicates that the trial judge stayed well within 
the bounds of his discretion in reducing the amount of the jury verdict. 


CONCLUSION 
In view of the foregoing. it is respectfully submitted thai, ia 


the event the Court reaches che quesiion of the measure of damages, the 


record fully justifies the action of the trial judge in entering judgment 


in an amount less than the jury verdict. 


CHARLES T. DUNCAN, 
Corporation Counsel, D.C. 


HUBERT B. PAIR, 
Principal Assistant Corporation 
Counsel, D.C. 


RICHARD W. BARTON, 
Assistant Corporation 
Counsel, D. C. 


JOHN R. HESS, 
Assistant Corporation 
Counsel, D.C. 


Attorneys for Appellee, 
District Building, 
Washington, D. C. 20004 
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ARGUMENT 


af THE DISTRICT OF COLUMBIA, AS A 
MUNICIPAL CORPORATION, WAS NEG- 
LIGENT IN FAILING TO PERFORM ITS 
STATUTORY DUTY, WHICH WAS THE | 
PROXIMATE CAUSE OF THE ELECTROCU- | 
TION AT BANNEKER 


APPELLANT PROVIDED THE WATER FOR 
ALL SWIMMING AND THE SINGLE ELEC- | 
TRICAL SYSTEM WAS USED FOR ALL OF | 
THE ACTIVITIES CONDUCTED AT | 
BANNEKER 


IT IS AN ESSENTIAL OF NONLIABPILIT 
THAT APPELLANT USE DUE CARE TO 
CONTROL A DANGEROUS, NONHUMAN 
AGENCY IT EMPLOYS FOR ITS OWN 
PURPOSES 


THE CONDUCT OF A SWIMMING POOL 
AND/OR THE FAILURE TO MAKE REPAIRS 
THERETO SO AS TO RENDER IT A SAFE 
RECREATIONAL FACILITY, IS NOT AN 
EXEMPT GOVERNMENTAL ENDEAVOR 


CONCLUSION 
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BRIFF FOR APPELLEE, SHIRLEY A. THOMAS , ADMINISTRATRIX 
SY nd i ee 


rom final judgments of the United 
District of Columbia entered on 
nsolidated negligence actions. 
ere filed on May 18, 1967. 


diction under United States 


District of Columbia, a 
and directed "to conduct 
ram of recreation, to include, 


centers and swimming pools 


[See D. C. Code, § 8-201, 


were made available to the 
Recreation Center stands 
is of this Lti a swimming pool, bath house 
such as classes in crafts and 
{[J.A. 74], with the pump and 
filtration ing in the basement. The appellant, through 
its Recreation Ninety-five (95%) Per Cent of all 


of the activities, 36, 86), exclusively. Housekeeping of 


the swimming program, only available during June,| July and 
August, curiously, is divided as to operation and| expense. 

| 
Government Services Administration, a private, nonprofit corpor- 
ation, by lease arrangement with the National capital Park Service, 
| 
undertakes to provide maintenance for the swimming pool. The 


Recreation Board and G.S.A., by intermural understanding since 


1948, [J.A. 72, 73], have divided the daily use o the pool; the 


G.S.A. permitting swimming in the afternoon to the general public 
| 
at a small charge. Appellee's intestate and appellee, Wynn, 


served as lifeguards, [J.A. 26, 27). 4. DOLD morning and afternoon; 


each sponsor carried the appellees on their individual payrolls, 
and they were paid by each, at the same rate. Also, while appel- 


lant provided the water, G.S.A. chlorinated it prior to release 


into the pool itself, thereby increasing the hazard. [J.A. 82, 53] 


There was but one (1) electrical service and system, controlled by 
one (1) panel. (Isao 72.87] 
Prior to 1950, appellant, by legislation, was charged 
with the duty of regulating electric power, as a|public utility, 
and the statutory office of Electrical Inspector) was established 
to police and to secure compliance with minimum standards of safety 
embodied in the Electrical Code of the District 6£ Columbia and 
regulations of the Public Utility Commission. [J.A. 63] In 


addition, Congress made it a criminal offense to connect elec- 
| 


trical current to ANY building before the Electric Inspector had 
| 


i 
approved its wiring. During 1950, it became necessary to 'heavy-up' 


it was proposed to renew 


the pool. [J.A. 71] This 


ctrocution at the pool. ([Tr. Pg. 289] 


were distributed to the 
The size of the wiring (to 
e brought into play when a 
the plans, but it was in- 
e standards, [J.A. 64], 
and the Electrical Code of 
heless, the wiring and circuit 
installed; nor, were 
lectrical Inspector. 
‘heavy-up' and rewiring 
proved, despite the 
0:7 Tsa,. 2534 
ile appellee, Thomas (intestate), 
as lifeguards, and the public 
alleged ‘independent 
electrical system, and 
was assisting him through some 
ter lights in the pool. Due 
tion on the wiring at the 
o such an extent that a short 
wiring to the circuit breaker 
ty standards, [Tr. Pgs. 140, 


the circuit breaker was tripped. 


As a result, the current, now uncontrolled, found appellant's 


water--its conductivity stepped-up--a ready conduit, and this 
| 
lethal electrical force went rampaging into he| swimming pool 


in search of the nearest 'ground', which was lo¢tated near the 
| 
middle of the pool on its bottom. An infant swimmer, and life- 


guard Thomas, who went to rescue him, were both! electrocuted. 


Appellee, Wynn, who sought to reach them, was severely shocked. 


A post-morten inquiry and report by the Police hebersnent revealed 
that the underwater light involved was half full of water, the 
insulation rotted at a near site of the short cdrevit. Tests by 
the power company showed that the water between |the light and the 
ground on the bottom of the pool was charged with a dangerous 


electrical force. 


SUMMARY OF ARGUMENT 


The District of Columbia has, and purports to exercise, 
| 
the authority to regulate the control, sale and luse of electric 
1 


current in this City. In obedience to this phase of its duty, 
| 


it has established the office of the Electrical Inspector, whose 
obligation is to inspect all electrical installations in the 
District of Columbia. More particularly, Songreee also provided 
that no company or ereen may connect electrical service to any 
building until after the electrical wiring has been inspected and 


approved by that office. 


that any person or company who 
guilty of a criminal offense-- 
no exceptions | j in its provisions. In keeping with 
the direction Congress, in standards of safety have been 
Electrical Code. Similarly, the Potomac Electric 
and has adopted, regulations, 
approved by j i i in consonance with these 


precepts. 


larly in the swimming pool, 
safety devices which 
fety standards. The District 
wiring; never inspected 
the same, y u ’ : knowingly to connect the 
electrical 
District of Columbia has been sponsoring 
a swi 1 1¢ Banneker Pool in the morning hours, while 
Government 2 2 i nonprofit corporation, 'spon- 


sored' i : In addition, and despite the 


potentially dance efective wiring at the pool, the District 


of Columbia supplied the sreguisite water, knowing, all the while, 
that the water, a good conductor, would be treated with chemicals 
that would make it not only an even better conductor, but would 
hasten the deterioration of the insulation on the defective wiring 


which had been installed. No experienced and qualified engineer 


ever made periodic or even sporadic inspections of the plant. 

On August 1, 1960, while the District of Columbia and 
Government Services, Inc., still divided the daily swimming 
program, employment of the same lifeguards, and while the pool 
was occupied by the public as intended, an alleged independent 
contractor, making repairs to some electrical component in the 
pump room, had his eleven (11) year old son connect some electrical 
switches. By some means, he activated the underwater lights in 


the pool; since the insulation of those lights had deteriorated, 


. : - : re > : 
a short circuit developed. The defective wiring and improper 
| 


safety devices, installed and connected without 


| appellant's inspec- 
| 
| 


tion or approval, permitted an uncontrolled lethal electrical force 
to stream into the pool and to be carried by appellant's water, 
whose conductivity had been chemically stepped-up. As a result 
of these circumstances, an infant swimmer, and appellee's inte- 
state, who swam in the contaminated water to aid the child, ieee 
both electrocuted. 

Appellant's claim, that it was blameless, because it 
did not own the land, maintain the pool and was|not present during 
afternoon hours for the operation of the pool, ignores the facts 
and legal realities of its position. It spensoled and put the 
stamp of municipal approval on swimming at the pool by its long, 
continued use of it, the same which aggravated the dereliction of 


its statutory duty in and about the defective wiring. The con- 


| 
commitant use of fatal voltage, which was transmitted to the 


victime through the water it supplied, completely negates such 


lelegate its duties, 
porridge of its dereliction, 
its conduct. 


unity is likewise without 


a swimming pool or bath house, at first 


such a premise is but 


into answerability. 


that swimming pools, conducted 


egal hurdle. But the conduct of 
reby an uncontrolled, lethal 
the unsuspecting public, 
being the direct result of for- 
a discretion of such proportions 
nugatory is in and of itself a 
Such municipal insubordination 


ous, but exempt, exercise of 


ARGUMENT 


I 


THE DISTRICT OF COLUMBIA, AS B MUNICIPAL 
CORPORATION, WAS NEGLIGENT IN FAILING TO 
PERFORM ITS STATUTORY DUTY, WHICH WAS 
THE PROXIMATE CAUSE OF ELECTROCU+ 

TION AT BANNEKE 


Congress established the office of El 
1/ 
for the District of Columbia, created the Publi 
2/ 
Commission, a municipal agency. It also, to 
Sale, dispensing and use of electrical curr 
District of Columbia with the seeing i h ical service 
3/ 
was not connected to ANY building by is jon or person, until 
the wiring in that building has been in approved by the 
statutory officer it had created. 
| 
Nowhere in this record, nor, at any tim 


trial, does there appear any contradiction of evi 


by this appellee that the electrocutions on August 1, 1960, were 
caused by a defective and dangerous condition existing in the 
electrical installations at Banneker Swimming Pool. During the 
trial, appellant conceded that the wiring was res dangerous con- 
dition. [J.A. 104] In appellant's brief, at Pg) 16, appellant 
D. C. Code, 8 1-719, 720, 721 


D. C. Code, §& 43- 1101, 1109 
D. C. Code, §$ 1-723 


Note.--The texts of the foregoing sections of the D. C. Code 
are set forth in Appendix A. 


installations had been made 
of safety, the short circuit 
When Congress gave the 


to conduct or direct a com- 


use certain Federal property for that pur- 
Recreational Center is an example. Despite the 

approve electrical installations 

convenience of the public, and the power 


to enforce injunctions against unsafe wiring, it 


permitted unsafe and erous wiring to be installed 


thereto. In the same vein, 
rtise in such matters and 
power to enforce the same, 
the defective wiring, then offered 


lic it was commanded to protect, as 


it made such representations of 
every morning during June, July 
st how this representation dicd aborning 


; bel 


1 full vigor the following A. M., every 


4/7 Watford vs. Evening Stan, et al., 93 U.S. App. D.C. 260, 
= 211 F.2d 31: 

tion. The relation 
The measure of that duty is the obligation imposcd by law 
upon whose position the party has assumed. 


S 


The holding out to the public created a rela- 
gives rise to a duty to use some care. 


-l10- 


day for twelve (12) years, does not appear. 


Under these circumstances, the District of Columbia 
| 5/ 
assumed the role of innocent bystander, when it knew, or should 


| 

have known, that the defective wiring practices were being employed 
| 

and installed, but neglected to perform the statutory duty to in- 
| 

spect, disapprove and prevent the connection a electrical service, 


or have it cut off. This municipal insubordination begets liability 
6/ 

and this has long been established for the app ella ant. 

| 

| 


implicit representation of its safe condition, during the morning 


This long, continued sponsorship of the pool, and the 
| 
| 


hours, at least should have flagged some aneerce® in inspecting 


the insulation on the inadequate Wiring, becauge it knew, or should 
= - ’ 


| 
have known, that the chemically treatea@ water it supplied hastened 


| 
the deterioration of the little protection there remained for its 
7/ 
patrons and invitees. 


57 ane plans for the wiring in 1950, when the) service was "heavied 
< up', were given to the Recreation Department; the reason for thd 
heavy- up was the need for more current for! the baseball field. 
See Weightman vs. Washington, 1 Black (U.S).) 39, 17 L. Ed. 52 
and Sherwood vs. D. Cars Mackey 276 | 
C£. Goar vs. Vilfage of Stephens, et al., 157 Minn. 228, 
196 N.W. 171 


ALL SWIMMING 
WAS USED FOR 
AT BANNEKER 


ti ty O 
v5) 


eo) 


claimed connection with 
the conduc ithe p i : on, and ascribes any negli- 
nsor, in fact, it only turned 
one electrical system 
ivities. Appellant occupied 
the facilities for its 
one water source in the 
furnished the water for swim- 
treated for purposes of 
greater hazard for thw swimmer, 
errant and uncontrolled 
ivided, but common use of the 
system, along with the increased 
significant parts in the 
insulation rotted away. Amerccan 
anvis, 112 Fed. Supp. 276. 
inadequate circuit breaker, 
attached to a single cle ical system, its vulnerability hastened 
by the treated water, were use¢e by appellant and G.S.A. alike. 
G.S.A. assumed, by contract, to maintain it; appellant's obligation 


was spawned by stat 18 common law. Each of them were negligent, 


£or they were unde 


8/ 


ably necessary to avoid danger to the pub Lie cme the pool, and 


9/ 


to each other's employees. 


LIL 
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is in and of itself a dangerous, nonhuman ag 


ed] 


degree of care than for a human, nondangerous egen 


electricity in a water-filled swimmi 


ency, 


risk factor. One who puts this in motion must 


surate with the risk, to see that it is kep 
reference to the District of Columbia 
permit fixing a formula for settling claims 


3 } 
nN 


private person would be liable, ané 


\f special statutory 


cist it where a 


private person under the circumstances of this 


that appellant is clearly responsible 


obtaining. Harbin vs. District ef Columbia 
g , 


0 


L129 


liability of a 
ise, it would seem 


pecial facts 


336 F.2d 950 Fspecially is this so where the agency complained of 


is nonhuman. See concurring opinion of Judge Washington. 


I 
The general rule renders a person in like circumstances 


B7- Boutier vs. Malden, 226 ieee 479, 116 
9/ Bearing vs. South Bend tLe 
90 N.F. 786 


N. 
tric Co., 45 Ind! App. 261, 


E. 


}251 


lack of care. Hatten vs. 
that, where electric 
water provided for public 
ting insulation, the danger 
constitutes a trap. Detroit Edison 


2, Ete. vs. The City of 


>OOL, AND/OR THE 


FACILITY, 
ENDEAVOR 


is not performing a discretionate 


a recreational facility, not a 


vs. District of Columbia, 


Indeed, as the teaching of 


DG. 32, 241 Fed 437, 


discretionate act 


CONCLUSION 


Appellee says that the evidence of 


It is submitted that the judcments of 


should be affirmed. 


Henry Lincoln 
Attorney for 


Henry Lincoln Johnson, dr. 
626 Third Street, N. W. 
Washington, D. C. 20001 


DISTRICT OF COLUMBIA CODE 


gs 1-719. ELECTRIC WIRING-INSPECTION-RULES AND REGULATIONS-— 
FEES. | 
| 
| 
The Commissioners of the District of Columbia shall 
have power to make from time to time such rules and regulations 
respecting the production, use, and control of electricity for 
lights, heat, and power purposes in the District of Columbia 
not inconsistent with existing laws, as in their judgment will 
afford safety and convenience to the public;...-..eeseseeeeeees 


§ 1-720. INSPECTION-NOTICE OF VIOLATIONS-PENALTY 


The electrical engineer who shall be chi inspector 
of electrical work an@ his assistants are hereby empowered 
and required, under the direction of the commissioners, to inspect 
any building in course of erection and ¢uring reasonable hours 


to enter into and examine any building where electrical current 


is produced or utiliz:d for lighting, heating, or 
for the purpose of ascertaining violations of any 
provisions of sections 1-719 to 1-723; and upon fii 
@evices aforesaid defective or dangerous shall ca 
a written notice of any violation of any provisic 
tions, or of any regulation of said Commissioners 
to the constructing contractor, owner, or agent oO; 
directing him or them to remove or amend the same wi 

period to be fixed in said notices ....e rere e secede seserercccrecs 


ow ah 
(0) 


whe het SS oct 


| 

§ 1-721. ELECTRICAL FPNGINEER-APPOINTMENT-QUALIFICATIONS = 

ASSISTANT INSPECTORS. | 
| 

There is hereby established, under the [direction of the 
Commissioners of the District of Columbia the offiice of elect- 
rical engineer, and the Commissioners of said District are 
hereby authorized and directed to appoint an eledtrical engineer, 
and said electrical engineer shall be an expert dlectrician, 
possessing a thorough knowledge of the most modern methods for 
the production, use, and control of electricity dnd electrical 
appliances, construction, wiring, and insulation, as well as 
such executive ability and adaptability to offi¢e work as is 


requisite for the efficient management 6f the said office........ 
| 


| 
§ 1-723. CONNECTING CURRENT BEFORE INSPECTION-PENALTY- 
AUTHORTTY TO REMOVE CONNECTION. 
| 
| 


It shall be unlawful for any person, company, or 
corporation generating current for electric light, heat, or 
power in the District of Columbia to connect its) system and 
furnish current for electrical purposes to any building or 


| 
-16- | 
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(i) 
QUESTIONS PRESENTED 


In the opinion of appellee. John F. Wynn, Jr., the ques 
tions presented are: 

1. Where the Recreation Board (a District of Columbia 
Agency) has exclusive control and jurisdiction over a recrea- 
tion establishment the entire year round pursuant to the 
powers vested in it by Congress and assumes the responsibil- 
ity of operating the recreation establishment except that the 
operation of the swimming pool located on the premises of 
the recreation center is divided between the Recreation Board 
and another party, is the Board chargeable with the duty of 
exercising reasonable care to maintain the pool in a reason- 
ably safe condition. 


2. Where the District of Columbia operates a public swim- 
ming pool located on the premises of a recreation establish- 
ment and invites the public to use the pool where it con- 
ducts a ‘“learn-to-swim” program. does the District assume 
the status of an invitor chargeable with the duty of exercis 
ing reasonable care in the maintenance of the pool, even 
though the operation of the swimming pool is divided be- 
tween the District of Columbia and a private corporation. 


3. Whether a recreation establishment. including its swim- 
ming pool, being operated by the Recreation Board pursu- 
ant to the powers vested in it by Act of Congress is such a 
public area so as to charge the appellant with the duty of 
exercising reasonable care in its maintenance. 


4. Whether the operation of a public swimming pool by 
the District of Columbia constitutes a “governmental func- 
tion.” 


5. Whether the function of repairing rotted and deterio- 
rated insulation and electrical wiring at a public swimming 
pool calls for such a high degree of discretion or judgment 
so as to constitute a “governmental function”. 
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DISTRICT OF COLUMBIA. 
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JOHN F. WYNN, JR.. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE. JOHN F. WYNN. JR. 


COUNTERSTATEMENT OF THE CASE 


Appellee, John F. Wynn, Jr.. and the decedent, Donald 
E. Thomas, had been employed for approximately six years 
prior to August 1, 1960 (JA 26, 27) as lifeguards and swim- 
ming instructors at a public swimming pool in the District 
of Columbia, known as the Banneker Swimming Pool. Op- 
eration of this swimming pool, during this six year period, 
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was divided between the Recreation Board of the District 
ot Columbia (a District of Columbia Agency), and the Na- 
tional Capital Parks (a United States Agency). The National 
Capital Parks delegated its part of the operation of the swim- 
ming pool, by lease. to Government Services, Inc., a non- 
profit private corporation. The Recreation Board of the Dis- 
trict of Columbia had the use of the swimming pool during 
the months of June. July. and August, from Monday through 
Friday of each week. during the hours between 9:00 A.M. 
and 12 noon, during which time it invited the general pub- 
lic to use the swimming pool. and also conducted a free 
“learn-to-swim™ program. which program had been in ex- 
istence since 1948 (J.A. 72. 73). On occasion, the Rec- 
reation Board also conducted the swimming activities and 
its program at the swimming pool in the afternoon hours. 
(JA 30). 


In connection with this program, the Recreation Board 
employed the appellee. John F. Wynn, Jr. and the decedent. 


Donald E. Thomas. during the morning hours between 9:00 
A. M. and 12 noon, as lifeguards and swimming instructors, 
at the rate of $1.39 per hour on its payroll code 127-05-419, 
which payroll code designation is an inter-department code 
of the District of Columbia (JA 72). The cost of operating 
this swimming program was included in the budget of the 
Recreation Board as submitted to the District of Columbia 


Commissioners, and was carried in the per diem monies 
asked for to carry on a general recreation program, which 
included the swimming program (JA 76, 77). 


Government Services, Inc. operated the swimming pool 
in the months of June, July and August of each year dur- 
ing the hours between 1:00 P.M. and 6:00 P.M. During 
these hours, the appellee, John F. Wynn, Jr. and the dece- 
dent, Donald E. Thomas, were employed by Government 
Services, Inc. as lifeguards only (JA 28). 

This arrangement for the division of the use of the pool 
had existed for the months of June, July and August of each 
year, since 1948, JA 72, 73) and was in effect on August 1, 
1960. 
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Prior to obtaining employment with the Recreation Board 
the appellee and the decedent, Thomas, were required to 
complete an application form for employment by the Dis- 
trict of Columbia and certain other forms, at the office of 
the District Recreation Department (JA 34, 36). 


No charge was made by the District of Columbia to the 
users of the swimming pool or to those who took swimming 
lessons during the operation of this program. The swim- 
ming pool was part of the Banneker Recreation Center which 
was a large recreation establishment (JA 34) and was located 
on land belonging to the United States (JA 120). Included 
in the Recreation Center was a two-story brick bathhouse 
which was attached to the swimming pool, and also a lower 
and upper playing field. which were adjacent to the swim- 
ming pool and the bathhouse. The Recreation Center had 
been constructed by the National Capital Parks Division of 
the National Park Service of the Department of the Interior. 
The baseball field adjacent to the swimming pool was con- 
structed between 1949 and 1950 JA 71). The Recreation 
Board had exclusive and complete control, during the entire 
year, over the playing fields and baseball diamond at all 
times. and also of the top floor of the bathhouse (JA 36. 
86) which was used as an adults’ recreation center and for 
the conduct of day and evening classes open to the public. 
and included classes in sewing. millinery. and weaving GA 
74). The second floor was also used as a meeting room for 
senior citizen groups (JA 74). These were operated by the 
Recreation Board the entire year round (JA 86). The Rec- 
reation Board also gave instruction to children in basketball, 
softball and activities of that nature. (JA 35). The bath- 
house which served the swimming pool was located on the 
lower floor of this two-story brick building. The persons 
who used the swimming pool during the program conducted 
by the Recreation Board, also had a right to use the bath- 
house at the same time. (JA 74). 


The Recreation Board supplied the maintenance money 
for the playing fields and controlled them insofar as per- 
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mits for their use was concerned (JA 75, 76). The fields 
were also used by the physical education classes of the Ban- 
neker Junior High School and by the Soccer Teams of How- 
ard University. JA 70). These facilities were operated by 
the City-Wide Division of the Recreation Department. JA 
73), The swimming pool is part of the Banneker Center, and 
the Recreation Board operated the entire Center, except as 

to the aforesaid arrangement for the division of the operation 
of the swimming pool (JA 85. 389). 

The electrical service which was brought into the two- 
story building supplied the electricity for the building itself 
and for the swimming pool and the playing fields. all of 
which comprised a single electrical system. (JA 76). The 
electricity throughout the entire Recreation Center was dis- 
tributed through a single panel box. JA 87). It was neces- 
sary to revise and renovate the electrical system at the swim- 
ming pool at the time the baseball field was constructed in 
1950. (JA 71). 


On August 1, 1960, at about 3:00 P.M.. while the appel- 
lee. John F. Wynn, Jr. and the decedent Donald E. Thomas 
were in the employ of Government Services. Inc. as life- 
guards, an electrical current passed through the water in the 
swimming pool which shocked a young bather, Rodney D. 
McKnight who was in the pool at the time, and also the 
decedent. Donald E. Thomas who jumped into the pool to 
save him. This electric shock resulted in death to both 
the young bather and to the lifeguard, Donald E. Thomas. 
Appellee, John F. Wynn, Jr., also entered the water in or- 
der to render assistance and he received a severe shock but 
survived. 


The electric current which entered the water came from 
a defective under-water electric light fixture located in the 
swimming pool. The original installation of this equipment 
and wiring failed to comply with accepted standards (JA 
63). The electrical system had been installed under con- 
tract with the National Capital Parks by a small electrical 
concern which is now defunct. The ground wire leading to 
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the circuit breaker was too small to conduct a current which 
was sufficiently strong enough to operate or “trip” the cir- 
cuit breaker. Had the ground wire been of sufficient size to 
operate or “trip” the circuit breaker when the short circuit 
occurred then no accident would have occurred. (JA 64). 
The rubber hose protecting the electric wiring had rotted 
in part by a gradual process of deterioration which was es- 
timated to have taken from two to five years (JA 67). If 
proper maintenance and inspection had been performed. 
the dry rotted rubber hose would have been discovered 
and replaced. (JA 70). Seepage of water took place and 
the underwater electric light fixture which had developed 
the short circuit became partially filled with water causing 
the wire insulation to become rotted and deteriorated allow- 
ing a short circuit to occur. 


SUMMARY OF ARGUMENT 


It is elementary that one who operates an establishment 
to which the public is invited, is under a duty to use reason- 
able care to keep the premises reasonably safe for invitees. 
It is immaterial that the invitor does not have title to the 
property. Moreover. such an invitor may not delegate to 
others or rely on others to perform this duty and thereby 
relieve itself of its obligation in that manner. This duty is 
one the law placed upon appellant in the instant case by 
reason of its position as a sponsor to events to which the 
public was invited. The responsibility of the appellant is 
no different in this case than that of a natural person or a 
business corporation that maintains or operates an establish- 
ment to which it invites the public. By operating the swim- 
ming pool and by conducting a *“learn-to-swim™ program at 
the pool, the appellant occupied the status of an invitor 
chargeable with the duty to exercise reasonable care in 
the maintenance of the swimming pool. 


Regardless of its control or ability to employ adequate 
safety measures, an invitor is under a legal duty to make 
certain that due diligence is used to keep the premises in 
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a reasonably safe condition. Failure to perform this duty 
creates lability on its part. 


That the appellant did not undertake to maintain the 
pool or that Government Services, Inc. had agreed to main- 
tain the pool is immaterial. The responsibility of exercising 
due care is not dependent upon an agreement but is one 
imposed by law upon an invitor. 


It is also of no consequence that the injuries occurred in 
the afternoon at a time when the pool was being operated by 
Government Services. Inc. Congress created the Recreation 
Board and empowered it to conduct or direct a comprehen- 
sive program of public recreation including the operation of 
recreation centers and swimming pools. Accordingly, appel- 
lant in undertaking such a program at the Banneker Recrea- 


to the entire establishment. 

The Recreation Board and Government Services, Inc. were 
co-sponsors of the use of the pool. Operation of the pool 
was divided between the Recreation Board and Government 
Services, Inc. and the maintenance of the pool therefore be- 
comes the responsibility of each. 

The fact that another is also negligent does not relieve ap- 
pellant of the effect of its negligence. It is settled law that 
each person whose negligence contributes to the injury is li- 
able as though his negligence was the sole cause. The effect 
of appellant’s negligence did not cease at noon time. 

Operation of a swimming pool by a municipality is not a 
governmental function. Repair or replacement of rotted in- 
sulation and deteriorated electrical wiring does not involve 
such a high degree of discretion so as to constitute a gov- 
ernmental function. 
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ARGUMENT 
I 


Negligence 


Appellant does not raise any issue of negligence on this 
appeal, nor did it raise such an issue in support of its Mo- 
tions for Directed Verdict or for Judgment Non Obstante 
Veredicto. Negligence was established by uncontradicted 
evidence. 

As noted by appellant in its brief (at page 16), there was 
much expert testimony that the short circuit which brought 
about the electrocution was caused by the deteriorated con- 
dition, due to water seepage. of the insulation of the elec- 
trical wires inside one of the underwater electric light fix- 
tures: and that the short circuit would not have created any 
danger had the ground wire been of sufficient size to “trip” 
the circuit breaker so as to cut off the supply of electricity 
to the fixture. 

It was shown that the wiring and circuit breaker failed 
to comply with accepted standards. (JA 62-63) 

It was also shown that as a result of water seepage the 
protective rubber hose surrounding the electrical wiring had 
become dry rotted and that this process had developed over 
a period from two to five years. (JA 66-67). Since the elec- 
trical current was not able to return to the source of supply 
due to the improper size of the wiring. and the circuit 
breaker therefore being inoperable. then the electric current 
was siphoned into the water of the pool and electrocuted 
any person in the path of that current. (JA 67). 

Negligence was so culpable that the trial court was im- 
pelled to state that had these actions been brought against 
a private individual or corporation, that the court would 
probably have instructed the jury on its right to impose 
punitive damages. JIA [23)5 
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Notice to Appellant After Injury 


No issue has been raised by appellant in this appeal as to 
compliance by appellees with the statutory requirement of 
notice after injury. This issue. however. was raised in the 
trial court by appellant in its Motions. It was shown by 
the evidence that a detective of the Homicide Squad of the 
Metropolitan Police Department immediately and thor- 
oughly investigated this accident and promptly made a full 
detailed official report concerning it. The trial court ruled 
(JA 129) that this was an adequate compliance with the 
provisions of the D. C. Code 12-208 which reads in part as 
follows: 

.. a report in writing by the Metropolitan police 
department. in regular course of duty. shall be re- 
garded as a sufficient notice under the above pro- 
vision.” 


Il] 


Appellant Occupied the Status of an Invitor Charge- 
able With the Duty of Exercising Due Care To 
Keep the Swimming Pool in a Reasonably Safe 
Condition 


Appellant contends among other reasons, that it cannot 
legally be held responsible since it “did not build. wire. 
own, maintain. control, or operate the swimming pool”. It 
will be noted, however, that the appellant did, in fact, op- 
erate the swimming pool during the morning hours in June. 
July and August of each year. for several years prior to Au- 
gust 1, 1960. It is undisputed that the use and operation of 
this swimming poo! was divided between the Recreation 
Board of the District of Columbia and Government Services, 
Inc. The Recreation Board operated the swimming pool dur- 
ing the months of June, July and August from Monday 
through Friday of each week, during the hours of 9:00 A.M. 
and 12:00 Noon, at which time it conducted a “‘learn-to- 
swim” program. To carry on this program, the appellant 
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employed the appellee, Wynn and the decedent. Thomas. 
during the morning hours as lifeguards and swimming in- 
structors. This program had been in existence since 1948. 
The pool was being operated by appellant under this pro- 
gram on August 1, 1960, the date of the present casualties. 
The appellant was thus a co-sponsor andco-promoter of the 
use and operation of the swimming pool. 


This dual operation imposed a legal obligation on each of 
the sponsors to exercise due care in the maintenance of the 
pool. 


The appellant. by its argument that it cannot be held li- 
able because it did not construct or own the swimming 
pool. has demonstrated a grave misconception of the basis 
of its liability. Liability of appellant is predicated upon its 
invitation to the public to use the pool. its sponsorship of 
the use of the pool. and conducting its program of “learn- 
to-swim” lessons. 

It was held by this court in the case of Watford, etc. ¥. 
Evening Star Newspaper Co.., et al., U.S.App.D.C. 260, 211 
F.2d 31, that the sponsors and promoters of an athletic 
event are invitors as a matter of law. 

In Watford. it appears that the defendants (private com- 
mercial companies) joined in a promotional advertising ven- 
ture involving sponsorship of a soapbox derby to be held 
on the public street. Spectators were invited to watch the 
competition free of charge. The derby was conducted on 
public property pursuant to arrangements with the munici- 
pal authorities which included police supervision for the 
safety of the invited spectators. The police considered the 
handling of the crowd to be its responsibility. The police. 
however, permitted the spectatotrs to stand in front of the 
rope barricades, and the infant plaintiff was injured when 
he was struck by a racer in the derby. The plaintiffs in 
Watford charged that the safety measures employed by the 


defendants were inadequate to discharge the legal responsi- 
bility which they owed to the infant plaintiff as an invited 
spectator. The jury denied the plaintiff any recovery. This 
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court. in reversing the trial court. held that the trial court 
had committed error in its charge to the jury and should 
have instructed the jury that the defendants. as a matter of 
law, Occupied the status of invitors chargeable with the duty 
to exercise reasonable care. This court further held that the 
fact that the exhibition was on public property did not 
change the standard of care which would have been re- 
quired as if it had been held on private property. This 
court. in Warford, said: 

“Liability to invitees is not imposed merely because 
of ownership. but because of the invitation. If the 
invitation includes a representation of ownership or 
control, justice and reason require that the invitor 
may be taken at his word in that aspect of the case 
4s well as in others. This he is bound to know when 
he extends the invitation. Knowing the effect his 
conduct is to have upon the public. he is bound to 
act in reference to the situation he has thus created. 

f he wished to avoid such responsibility, he should 
not extend such an invitation. The holding out to 
the public created a relation. The relation gave rise 
to a duty to use some care. The measure of that 
duty is the obligation imposed by law upon one 
whose position the party has assumed.” 


INS 


Contention of Appellant That It Is Not Responsible 
for the Present Casualties Since It Did Not. “at the 
Time of the Accident Employ the Lifeguards or In- 
vite Them To Use the Pool”, Is Untenable 


That the electrocution occurred in the afternoon at a time 
when the pool was being operated by Government Services, 
Inc.. is immaterial. The effect of the negligence of appel- 
lant. in bringing about the ultimate injury, did not cease at 
the time operation of the pool was turned over to Govern- 
ment Services. Inc. Appellant's negligence in failing to exer- 
cise due care cooperated with the negligence of Government 
Services, Inc. to produce the injury. 


1] 


Congress, by statute, (April 29, 1942, 56 Stat. 261. Ch. 
265), created for the District of Columbia, a Recreation 
Board, and authorized that Board to conduct or direct a 
comprehensive program of public recreation to include. 
among other facilities. recreation centers and swimming 
pools for the citizens of the District of Columbia (D.C. 
Code 8-201 et seq.). This Act authorized the Recreation 
Board to utilize for such purposes those public properties 
designated by the National Capital Planning Commission 
as being suitable and desirable units of the District of Co- 
lumbia recreational system (D.C. Code 8-210). Pursuant 
to this authorization the Recreation Board undertook to 
operate recreation centers and swimming pools in the Dis- 
trict of Columbia. One such establishment is the Banneker 
Recreation Center. located on land belonging to the United 
States. and consisting of two playing fields. a swimming 
pool and a two-story building. These had been constructed 
by the National Capital Park Division of the National Park 
Service of the Department of Interior. The Recreation 
Board conducted a large number of activities at this Rec- 
reation Center and. (except for the dual operation of the 
swimming pool, during June, July and August) maintained 
exclusive control and jurisdiction over the entire Center 
all year round, pursuant to the powers vested in it by Con- 
gress (D.C. Code 8-201 et seq.). Thus the entire recreation 
center, including the swimming pool. was a public area being 
operated by the Recreation Board pursuant to the powers 
vested in it by Congress. The Board therefore by assuming 
the responsibility of providing recreation became charge- 
able with the duty of exercising due care to maintain the 
entire recreation establishment in a reasonably sate condi- 
tion. 

The District of Columbia was a co-sponsor and co- 
promoter of the activities at the pool. It was the practice 
under this arrangement for several years, and it was known 
to appellant that appellee Wynn, and the decedent. Thomas, 
would be working in the pool in the afternoon hours when 
the pool was being operated by Government Services, Inc. 


12 


The appellee. Wynn, and the decedent, Thomas, were there- 
fore nghtfully present in the pool at all times while it was 
operated either by appellant or Government Services, Inc. 
Their status as invitees accordingly continued during the en- 
tire day. The appellant. by inviting the public to use the 
entire recreation area, including the pool, warranted that 
the entire area. including the pool, was reasonably safe for 
the purpose for which it was being used. It is clear that 
the invitation held out to the public by appellant to use 
the pool. was of a nature to assure everyone that he or 
she could use the swimming pool without incurring danger 
to lite or limb. 


The negligence attributable to the District of Columbia 
in the instant case as the result of its failure to repair or 
replace rotted and deteriorated insulation and electrical wir- 
ing is no different than the negligence attributed to it in 
Elgin v. District of Columbia, 119 U.S. App. D.C. 116, 337 
F.2d 152. by reason of its failure to repair a broken guard 


rail on a school playground. The injury in Elgin occurred 

on a playground adjacent to a public school. It was noted 
by this court in that case that the place of injury was a 

public area. Congress had by statute, vested control of the 
public schools of the District of Columbia in a Board of 

Education, and placed upon the District of Columbia the 

responsibility to provide and operate schools and their ac- 

companying playgrounds (D.C. Code 31-101, et seq.). 


V. 


An Invitor Who Does Not Have the Control or Abil- 
ity To Employ Safety Measures Is Nevertheless 
Liable for Injuries Resulting From the Failure To 
Employ Such Measures 


The fact, as argued by appellant, that it did not have 
control of the pool in the afternoon hours or authority to 
inspect and perform maintenance work, is immaterial. Thus, 
in the case of O'Dwyer v. Northern Market Company, 24 
App. D.C. 1, (1904), this court held the Market Company 
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liable for injuries to a pedestrian who fell over refuse litter- 
ing the public sidewalk in front of the market area. It ap- 
peared, in O'Dwyer, that the sidewalk had been covered 
with refuse vegetable matter for some time prior to the 
date of the accident. It further appeared that on certain 
mornings of the week designated as market days. huck- 
sters were in the habit of occupying about three feet or 
more of the sidewalk in front of the market building and 
adjacent thereto with their baskets, trays and other recep- 
tacles. and displaying for sale their green produce. etc. 
The market master collected a toll of some kind from ‘hese 
hucksters according to the amount of space which the,’ oc- 
cupied although they had no formal permit from the ccm- 
pany to occupy the sidewalk. and the company had no rer- 
mit from the District of Columbia to occupy them. The 
Market Company had leased the store to a Mrs. Cohen. in 
front of which the plaintiffs accident occurred. 


The defendant market company contended that it was 
not liable since the owner of the property abutting upon 
sidewalks has no more control over the same. and no 
greater rights in regard thereto. than any other citizen: 
and further, it was the responsibility of the occupier, and 
not the landlord, as between himself and the public. The 
market company also contended that it could not be held 
liable since it had no authority to use the sidewalk space, 
nor did it have control or ability to employ safety mea- 
sures. This court. however. held in that case that this was 
not important since the market company would in fact be 
held liable for any results from its action. irrespective of 
its ability to control the area or employ safety measures. 
This court said: 


“It matters not * * * that the market company may 
have been without lawful authority to establish a 
market in the street, as it did do in this case: if the 
establishment was in fact by the company, it is lia- 
ble for all the consequences that might reasonably 
have been expected to result from its action.” 


14 
VI 


An Invitor’s Duty of Reasonable Care 
Is Non-delegable 


Appellant next argues that it is not liable since Govern- 
ment Services. Inc. had assumed the responsibility for the 
maintenance of the pool and had contracted with one, An- 
sell B. Kelly. to perform all the necessary electrical main- 
tenance at the pool. Appellant also argues that its use of 
the pool did not contemplate that the District was to as- 
sume any responsibility for the maintenance of the pool. 
There is no force in this contention since this duty of rea- 
sonable care is one imposed by law rather than by private 
agreement. That appellant did not agree to maintain the 
swimming pool in a reasonably safe condition for the use 
of its invitees, is therefore immaterial. 


One who invites the public to a premises operated by 
him may not delegate to others or rely on others to perform 


the duty of maintaining the place in a reasonably safe con- 
dition, and relieve himself of his obligation in that manner. 
Appellant's argument was fully answered by this court in 
Watford where the defendants contended that the handling 
of the crowd was not its responsibility since the police had 
undertaken that responsibility. In holding that the duty of 
reasonable care was non-delegable, this court in Watford, 
supra, said: 


“* * *Appellees’ duty was not discharged merely by 
calling in the police or other parties. For that in it- 
self was no assurance that reasonable precautions 
would be taken. Such duty could be discharged 
only if appellees, the police or others acting on ap- 
pellees’ behalf took the required precautions. Thus, 
it becomes a matter of fact for the jury to deter- 
mine whether the precautions taken by all the par- 
ticipating parties were sufficient to discharge appel- 
lees’ duty of providing a reasonably safe place from 
which to watch the race.” 
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That Government Services, Inc. undertook to perform 
the maintenance of the swimming pool did not necessarily 
constitute reasonable care on the part of appellant. This 
court in Watford held that the question in that case as to 
whether the defendant had exercised due care by permit- 
ting the police to handle the crowd, was a question of fact 
for the jury to determine. 

And in the case of Uline Ice, Inc. y. Sullivan, 88 U.S. App. 
DC. 104, 187 F.2d 82. the defendant argued that since it 
had applied what it considered the customary amount of 
protection, it could not, as a matter of law. be negligent. 
The trial court, however. considered that what was custom- 
ary and usual was merely persuasive as to what constituted 
due care. and that the matter was one for the jury. This 
court in affirming the trial court. said: 

“But the mere fact that exhibitors generally provide 
a certain measure of protection to spectators does 
not preclude the possibility that reasonable men 
would have provided a greater measure. 


Vil. 


Effects of the Negligence of Appellant Did Not Cease 
at the Noon Hour. but Cooperated With the Negli- 
gence of Others in Bringing About the Injuries 
The District of Columbia also contends that if anyone 
was responsible for the proper maintenance of the swim- 
ming pool. it was either the United States of America or 
Government Services, Inc. The fact that others. who are 
not parties to the action, might also have been negligent, 
is of no consequence, insofar as appellant's liability is con- 
cerned. The fact remains that both the appellant and Gov- 
ernment Services, Inc. operated the pool and sponsored 
the activities at the swimming pool and both extended invi- 
tations to the public to use the pool. 
Each person who made use of the premises had an equal 
duty to exercise reasonable care to investigate, inspect and 
test the instrumentalities maintained and used on the prem- 
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ises for the purpose of determining the possibility of perils 
therein. Each of such persons has an obligation and duty 
Lo exercise reasonable care to ascertain the existence of any 
peril on the premises and to take precautions to avoid in- 
jury therefrom. 


In O'Dwver, this court held both the market company 
and the District liable for the injuries sustained by the 
plaintiff. And by analogy. we state that since both the 
District and Government Services. Inc. operated the pool, 
then each had a legal obligation to exercise due care in its 
maintenance. 

It is elementary that one who participates in the negli- 
gent use of property. is himself guilty of negligence. This 
court. as early as 1893. in the case of Metropolitan Rail- 
road Company v. Jones, 1 App. D.C. 200. said, at page 205: 

“One cannot escape the consequences of his own 
negligence merely because another person with 
whom he has no connection, or over whom he has 
no control. may have contributed to the injury by 
his wrongful or negligent act.” 


The principle stated in the case of Danzansky v. Zimbolist, 
70 App. D.C. 234, 105 F.2d 457. is applicable to the present 
case. Thus. this court, in Danzansky, said: 


“The rule is settled by innumerable authorities that 
if injury be caused by the concurring negligence of 
the defendant and a third person, the defendant is 
liable to the same extent as though it had been 
caused by his negligence alone. ‘It is no defense 
for a wrongdoer that a third party shared the guilt 
of the same wrongful act, nor can he escape liability 
for the damages he has caused on the ground that 
the wrongful act of a third party contributed to the 
injury.” ” 

As noted in Danzansky and the cases cited therein, the 
effect of the negligence of appellant had not ceased, but 
cooperated with the negligence of others in effecting the 
injury. In such a case each one is liable. Also, as noted 
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in Danzansky the fact that the appellees elected to file 
their action upon the theory that the appellant is solely 
responsible for the injuries, is immaterial. The appellees 
were still entitled to a consideration of the doctrine of 
concurrent negligence. As this court further stated in 
Danzansky: 

“In this class of cases, contributing to the injury 

on the part of a tortfeasor is, in the eye of the law. 

precisely the same as causing it.” 


Vill 


Operation of Public Swimming Pool by the District of 
Columbia and Repair of Rotted and Deteriorated Insula- 
tion and Wiring Are Not Governmental Functions 


Appellant's final contention is to the effect that if it was. 
at the time of the accident, engaged in any activity at the 
pool. then such activity constitutes the performance of a 
governmental function. 

Appellant apparently concedes that governmental im- 
munity from suit is an obsolescent and dying doctrine. 
This court recognized that fact in the case of Calomeris 
v. District of Columbia. 96 U.S. App. D.C. 364. 226 F.2d 
266; and again in the recent case of Elgin v. District of Co- 
lumbia, supra. 

This court, as well as the majority of other jurisdictions 
where this question has been presented. has refused to ex- 
tend the doctrine of immunity. We can find no case law 
in the District of Columbia on the question whether the 
operation of a public swimming pool constitutes a govern- 
mental function. The cases in other jurisdictions. however, 
are legion which hold that such an activity constitutes a pro- 
prietary rather than a governmental function. Thus in the 
case of Weeks v. City of Newark, 62 N.J. Super. 166. 162 
A.2d 314, the court said: 
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“The operation of a swimming pool is an activity 
which 2 municipality provides for its citizens more 
as a matter of local convenience than in the exer- 
cise of some duty discharged on behalf of the State 
with consequent benefits accruing to the State as a 
whole. It is a service which could just as well be 
provided by a private corporation, and very often 
153: 

The case of Hoggard y. City of Richmond, 172 Va. 145, 
200 S.E. 610. also involved the liability of a municipality 
for negligence in the operation of a swimming pool. The 
Supreme Court of Virginia, in reversing the trial court, said: 


“Under the circumstances stated, we hold that the op- 
eration of a swimming and bathing pool by a munic- 
ipality under the provisions of its charter. or the 
general law, is a ministerial act, and that where a 
wrongful act causing injury is committed by the 
servants of a municipality in the performance of 
a purely ministerial act, the municipal corporation 


is liable as any other private corporation, even 
though it does not derive any pecuniary advantage 
from such activity.” 

Other cases which have followed this rule are the follow- 
ing: Felton v. City of Great Falls. 118 Mont. 586, 169 P.2d 
229: Hack v. City of Salem, 174 Ohio St. 383, 189 N.E.2d 
857: DeSimone v. City of Philadelphia, 380 Pa. 137, 110 
A.2d 431: Haney v. City of Lexington, Ky., 386 S.W.2d 
738 (1965): Orrison v. City of Rapid City. 76 S.D. 145, 
74 N.W.2d 489: and Ashworth v. City of Clarksburg, 118 
W.Va. 476, 190 S.E. 763. 


The fact that a statute authorized the District of Colum- 
bia to operate swimming pools did not thereby transmute 
that activity into a governmental function. 

We are not here presently concerned with a function call- 
ing for a high degree of discretion or judgment, but merely 
with a ministerial task of replacing or repairing electrical 
wiring with rotted and deteriorated insulation. The condi- 
tion of this wiring made it exceedingly dangerous to life 
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and limb as demonstrated by this case. The function of 
repairing such wiring is analogous to the function of repair- 
ing broken guard rails on a school playground, which this 
court held in Elgin to be a “ministerial” act. Moreover, 
the task of disconnecting the underwater electric light 
fixture by removing it from its socket. and if necessary to 
drain at least some of the water from the pool, in order to 
correct the defect, as contended for by the appellant in its 
brief at page 16, would not have been so arduous a task or 
one calling for such a high degree of discretion so as to 
transmute such activity into a governmental function. 


In view of the above and the modern trend of the courts 
to limit and restrict. rather than to extend the concept of 
governmental immunity to the new and growing areas of 
municipal activities. we urge this court to follow those cases 
which hold that the operation of a public swimming pool 
by a municipality and in particular to hold that the repair 
of rotted and deteriorated wiring insulation is not a govern- 
mental function. 


CONCLUSION 


In conclusion, we state that there was ample evidence to 
find that the appellant was negligent in the operation and 
maintenance of the swimming pool and that it violated its 
obligation imposed upon it by law to exercise reasonable 
care in the maintenance of the pool in a reasonably safe 
condition. 

Accordingly, it is submitted that the judgments of the 
trial court should be affirmed. 
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